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Remedy and Reparations for Climate Harm

Key Takeaways

Remedy and Reparations for Climate Harm: The Human Rights Case sets out the legal basis for
demanding that States and corporations uphold their obligations to provide redress for
mounting climate harm. The report describes how the human right to remedy applies to loss
and damage in the context of the climate change-driven human rights crisis and examines the
shortcomings of existing mechanisms under the United Nations Framework Convention on
Climate Change (UNFCCC). An overview of the evolution and enforcement of norms related
to remedy for climate harm underscores the important role of human rights institutions and
courts in delivering climate justice.

Given the scale and scope of climate harm, providing effective remedy to those whose human
rights have been, are being, and will be violated due to climate change requires complemen-
tary legal and policy approaches. The report’s key messages, outlined below, are particularly
timely as States seek to ensure effective operation of the loss and damage fund and interna-
tional courts, including the International Court of Justice (ICJ), are poised to issue opinions
clarifying States’ legal obligations in the climate emergency and the legal consequences of
failing to uphold them.

- The climate crisis is undeniably a human rights crisis. Intensifying extreme weather
events and slow-onset effects such as rising temperatures, persistent drought, and
sea-level rise are leading to widespread human rights violations. Those impacts are
disproportionately affecting individuals, Peoples, and communities who are in vulner-
able situations due to historical and present marginalization and intersecting forms of
discrimination, oppression, exploitation, inequality, and violence.

- States have legal obligations to prevent, minimize, and remedy foreseeable human
rights violations, including those due to the climate crisis. Such climate-related harm,
also called loss and damage, is now widespread due to a failure to mitigate and provide
adequate resources for adaptation.

- Under international law, those whose human rights are violated have a right
to remedy, including full reparation for climate-related harms. This right and
corresponding State duties are found under existing law, and ensuring accountability
for climate harm does not require the development of new norms but the application of
existing legal frameworks.

- All States have a legal duty to cease wrongful climate-destructive conduct and
redress climate-related harm they have caused or contributed to. States have known
about the principal causes and foreseeable consequences of climate change for well over
half a century and have a duty to act to prevent, minimize, and remedy the harm from
those impacts.




These legal obligations extend to corporate conduct and accountability. States must
adequately regulate corporations under their jurisdiction, including by ensuring they
prevent and redress climate harm, and corporations have independent duties to do so.

Applying the polluter pays principle to remedy climate harm means making the
industries driving the crisis cover the costs of resulting loss and damage. The right to
remedy and the polluter pays principle go hand in hand and are a basis for putting in place
finance mechanisms to generate resources from fossil fuel and other polluting industries
to redress climate harm.

Applying a remedy lens to climate-related harm or loss and damage is of legal and
practical importance. International law defines effective remedies to entail access to
justice and substantive redress, which may include restitution, compensation, rehabili-
tation, satisfaction, and guarantees of non-repetition. Given the variety and large scale of
climate harm of material (economic) and moral (noneconomic) nature, building on the
extensive jurisprudence and practical application of the right to remedy will be critical to
guide approaches and ensure a comprehensive approach.

Existing national, regional, and international reparation mechanisms provide
precedents and examples from which experience could be drawn for repairing
climate harm. The climate crisis is unique in the nature, scope, and severity of its
impacts, but it is not the first time society has dealt with large-scale human rights harm.
Lessons learned from this body of practice can guide thinking on the practical delivery of
climate reparations.

While all reparation mechanisms will be context-specific, six principles based on
lessons learned from existing reparations mechanisms can help guide the develop-
ment of climate reparations programs: they should be victim-centric, inclusive, and
comprehensive; intersectional, adequate, and accessible; accountable for causally-linked
harm; and trackable and adaptable. These principles are relevant for global, regional, and
national mechanisms.

The multilateral climate governance regime (UNFCCC) has failed to uphold the right
to remedy climate harm. Decades of denial of the need for action to address loss and
damage, reliance on voluntary approaches, and persistent attempts to circumvent and
avoid liability for climate harm have prevented progress on redressing climate harm.

The UNFCCC mechanisms for addressing loss and damage should be restructured
to align more explicitly with human rights obligations and standards, as well as
reparations principles. This includes moving beyond voluntary finance, ensuring that
affected individuals, Peoples, and communities drive solutions and can access resources
directly, and putting in place dedicated mechanisms and policies to realize substantive
equality in a context of intersecting forms of discrimination. Doing so would advance the
fulfillment of States’ duties related to the right to remedy climate harm. Even with such
changes, UNFCCC loss and damage mechanisms will not be exhaustive. Complemen-
tary approaches will remain necessary to deliver climate justice and address mounting
climate harms.

Center for International Environmental Law
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- The absence of effective remedy under the UNFCCC does not preclude remedy for
climate harm through other avenues. The UNFCCC and the Paris Agreement do not
define or limit human rights obligations related to remedy and reparations in the context
of climate change. Given the scale of climate harm, upholding those obligations requires
action at the global, regional, and national levels.

- Human rights institutions and mechanisms and international, regional, and
national courts are key to norm development and enforcement in the context of
climate harm. Individuals, Peoples, and communities experiencing climate-related
human rights harms and climate-vulnerable States are increasingly seeking justice and
accountability through these avenues.

- Thelegal advancements that these judicial and quasi-judicial institutions provide
are critical to inform policy solutions. Yet human rights institutions have done too little
to contribute to the effective enjoyment of the right to remedy in the context of climate
harm. The continued mobilization of these institutions will be critical to ensure that the
rights of those most impacted by climate-induced impacts are protected.

- Both negotiated and litigated solutions have a role to play in delivering climate
justice. Policy and legal strategies are necessary and complementary means of securing
full and effective remedy for climate harm through a variety of mechanisms.




Definitions

The following definitions will be used in this report:

Climate harm:

Adverse impacts of climate change-related extreme weather (e.g., hurricanes, heavy
rainfall, heatwaves) and slow-onset events (e.g., sea level rise, glacier melting,
desertification) on people’s lives, livelihoods, and rights, and on the environment,
which can be of material (economic) and/or moral (noneconomic) in nature.

Loss(es) and damage(s):
Synonym for climate harm, mainly used to describe this harm in the context of the

negotiations under the UNFCCC. When capitalized, “Loss and Damage” refers to political
discussions and related mechanisms under the UNFCCC.

Right to remedy for climate harm:

The human right of those facing climate harm to seek and obtain justice and reparations for
their material and moral injuries resulting from violations of their rights.

Climate reparations:

Substantive redress for climate harm, which is — in addition to access to justice — critical to
upholding the right to remedy in the context of climate-related human rights harm.
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Introduction

With the average global temperature in
2024 at 1.2°C above preindustrial levels, the
climate crisis already poses an unprecedented
threat to human rights.! Climate-change-
induced extreme weather events, including
bushfires, cyclones, floods, and droughts, as
well as slow-onset effects, such as increasing
temperatures and sea level rise, are resulting
in mounting destruction around the world.
Those impacts are causing significant harm
to human societies, infrastructure, and
ecosystems, undermining the enjoyment of
multiple human rights, including the rights to
life, a healthy environment, culture, security,
food, water, housing, health, education, and
livelihood.? Such losses and damages are often
classified as economic and noneconomic in
nature, but the two are inextricably linked.?
Every fraction of a degree of additional
warming only aggravates these losses and
damages and related human rights violations.

The climate crisis poses existential threats
to certain States, Peoples, and individuals,
including changing ways of life, disappearing
cultures and territories, impacting traditional
knowledge, and causing loss of life.* It perpet-
uates and magnifies structural inequalities,®
disproportionately affecting those who have
been made climate-vulnerable through historic
marginalization, such as women, Indigenous
Peoples, persons with disabilities, people
living in poverty, and LGBTQI+ individuals.
Indigenous Peoples, who often continue to
experience the harsh consequences of past
and ongoing colonial policies and practices,
are at increased risk from the impacts of
climate change. In addition to material harm,
they may experience noneconomic losses to
their cultures, languages, and traditional
ways of life and may also face discrimination
in accessing adaptation resources and disaster
relief.® Children face disproportionate impacts
due to unique physiological and developmental
characteristics, increasing their vulnera-
bility to climate change-related diseases” and

violations of specific rights, for example, when
education is disrupted.® These vulnerabilities
often intersect, as is the case of disability and
gender, putting Indigenous women and girls
living with disabilities at higher risk from the
impacts of the climate crisis.®

Among the most profound injustices of the
climate crisis is that the people and countries
that have contributed the least to it are all
too often those most affected by its escalating
impacts. While some types of countries, such
as small island developing states (SIDS), have
particular vulnerabilities and face existential
threats when it comes to climate impacts,
all countries in the Global South and their
communities are vulnerable to climate impacts.
Climate vulnerability is driven by factors such
as socioeconomic development, marginal-
ization, and historical and ongoing patterns
of inequity, including those perpetuated by
colonialism and its legacy.’® A human rights lens
focused on international human rights obliga-
tions and their application across borders draws
attention to this disconnect between countries
and communities with responsibility for the
climate crisis and those with high vulnerability
to its impacts and the duty of States to prevent
and redress such harms."

Industrialized countries with the highest
cumulative emissions (hereinafter “wealthy
countries”) are disproportionately respon-
sible for the greenhouse gases (GHG) that
cause climate change and, therefore, for
the resulting harm. Research quantifying
national responsibility for climate damages
demonstrates that countries classified as
Annex I countries? (commonly referred to as
“developed countries”) under the UNFCCC
are responsible — when taking a fair shares
approach®® — for 90 percent of excess
emissions above a carbon budget that would
have kept the planet within safe climate
limits.”* Allocating the responsibility for
emissions generated under colonial rule to
colonial powers further increases the cumula-
tive responsibility of wealthy countries.”



Although major fossil fuel producers have
known since at least the 1960s about the
foreseeable impacts of their products on the
climate, with devastating consequences for
people and the planet, they have continued
to expand their activities and worked actively
to obstruct effective climate action through
misinformation and greenwashing.!® States
have also known about the principal causes
and foreseeable consequences of climate
change since at least then (see Part I). Despite
their legal obligations to prevent, minimize,
and redress foreseeable human rights harms,
States, through their action (e.g., subsidizing
fossil fuels) and inaction (e.g., the lack of
adequate regulation of corporate conduct)
have failed and continue to fail to uphold
these obligations in the context of the climate
crisis. States and corporations have pursued
a destructive path of continued expansion of
and reliance on fossil fuels and have failed
to mitigate the climate crisis. This has gone
largely without any form of accountability in
the context of a failing multilateral response
to the climate crisis largely based on voluntary
actions rather than legal obligations.

Critically, delivering
accountability for climate
harm does not require the

development of new norms
but rather the application
of existing legal frameworks
to new facts, moving beyond
a voluntary approach.

Under international human rights law, individ-
uals and Peoples facing human rights violations
are entitled to remedy, and those responsible
for the harms can be held accountable.
Understanding the nature and scope of States’
human rights obligations and related corporate
duties is, therefore, fundamental to any effort
to redress climate-related loss and damage.
Critically, delivering accountability for climate
harm does not require the development of new
norms but rather the application of existing
legal frameworks to new facts, moving beyond
avoluntary approach. While work to strengthen
and operationalize negotiated policies and
agreed mechanisms on loss and damage
continues, demands for such accountability are
increasingly being made through human rights
mechanisms and courts.

Clarifying the legal basis for climate repara-
tions under international human rights law
strengthens the mandate of various institu-
tions to advance remedy for climate harm and
highlights shortcomings in current approaches
to doing so. Past and present mechanisms for
providing victims of other large-scale harm
with reparation and compensation offer lessons
that can enrich the design and implementation
of effective remedy for climate harm.
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Those who bear the brunt of the climate
crisis are entitled to meaningful redress
under international law. International
human rights law underpins the right to
remedy in the context of climate harm and
applies concurrently with other sources of
international and domestic law, including
international environmental law and the
law of State responsibility.” State obligations
and corporate duties to remedy climate harm
apply vis-a-vis individuals and Peoples of
present and future generations and can be
linked to other principles of international law,
such as the polluter pays principle. The duty
to provide remedy falls primarily on States
and encompasses a duty to regulate business
enterprises and hold them accountable for
climate-destructive corporate conduct.
However, corporations also have independent
obligations under international human rights
law that apply in the context of the climate
crisis.

State Obligations to Provide Remedy

Under international human rights law,
communities and individuals who have
experienced or are experiencing human rights
violations are entitled to access to effective
remedies. This human right is recognized by
alarge number of human rights treaties and
instruments, including but not limited to the
Universal Declaration of Human Rights,® the
International Covenant on Civil and Political
Rights,” the American Convention on Human
Rights,?® the European Convention on Human
Rights,” and the African Charter on Human
and Peoples’ Rights.?? Ensuring that individ-
uals and Peoples whose rights have been
violated obtain full reparation is fundamental
to the obligation to provide remedy.?

Remedy for victims of human rights abuses or
violations can only be effective when it entails
both procedural access to justice and substan-
tive redress. The former requires removing
regulatory, social, or economic barriers to
those seeking recourse; adopting an intersec-
tional approach; removing constraints on the
ability of youth and children to vindicate their

rights;?* and not denying individual standing
based on the pervasive effects of climate
change.”

Substantive redress is the aspect of remedy
that includes what is often called “repara-
tions.” The UN Basic Principles and Guidelines
on the Right to a Remedy and Reparation for
Victims of Gross Violations of International
Human Rights Law and Serious Violations of
International Humanitarian Law?® (herein-
after, UN Basic Principles and Guidelines on
the Right to Remedy and Reparations) were
adopted by the UN General Assembly in
2005 and built upon the right to a remedy for
victims of violations of international human
rights law found in numerous international
instruments.? According to these principles
and guidelines, reparation should be propor-
tional to the gravity of the violations and the
harm suffered and includes:

- Restitution: Restoration of the victim’s
original situation that preceded the violation
of international human rights law.

- Compensation: Monetary reparation
that may be provided, especially when
restitution is impossible. Beyond covering
material damages and costs for several types
of assistance, compensation can be granted
for physical or mental harm, lost opportuni-
ties such as education and employment, and
moral losses.

- Rehabilitation: Actions and measures
focused on functional, psychological, social,
and vocational rehabilitation, which can
include medical and psychological care as
well as legal and social services.

- Satisfaction: A broad category of measures
often aiming to emphasize the acknowledg-
ment of responsibility for the violation and
resulting harm, publicly and symbolically
acknowledge the suffering, and respect the
dignity of those who have been harmed.
This can include recognition of losses or
official apologies.

- Guarantees of non-repetition: Measures
and policies aimed at preventing future
violations of human rights and reinforcing
the rule of law and respect for human rights.

Center for International Environmental Law
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Human rights experts and institutions have
explicitly affirmed the need to fulfill the right
to remedy in the context of climate harm.
In various reports and statements, the UN
Secretary-General,?® the UN High Commis-
sioner for Human Rights,? the Office of the
UN High Commissioner for Human Rights
(OHCHR),** and several UN Special Rappor-
teurs® have all confirmed that States and
corporations responsible for the climate
crisis must remedy climate-related human
rights harms. This includes reparation in
the form of restitution, compensation,
rehabilitation, satisfaction, and guarantees of
non-repetition. Such important general
statements have been complemented with
more specific ones, such as the recognition
by the Committee on the Rights of the Child
that “remedial mechanisms should consider
the specific vulnerabilities of children to
the effects of environmental degradation,
including the possible irreversibility and
lifelong nature of the harm.”3? Many UN,
regional, and national human rights institu-
tions have further elaborated on the right
to remedy in the context of climate harm
in relation to their specific mandates and
granted compensation and other forms of
reparations in this context (see Part III).

Ample evidence links the acts and omissions
of a State or groups of States to cumulative
GHG emissions over time and thereby to the
climate harm caused by those emissions.3
A growing body of evidence grounded in
advancements in climate science, including
event-, source-, and impact-attribution
studies, makes it increasingly possible to link
climate change to deprivations of human
rights, substantiating the causal chain from
State conduct to climate change to human
rights harm.3* This means that the legal
elements of a violation of States’ international
human rights obligations can be established
and attributed, triggering legal consequences
for those States that have — through their
generation of and failure to regulate cumula-
tive emissions over time — caused or will
foreseeably cause climate change-related
harm or increased the risk of such harm
to human rights. The law makes clear that

it cannot be that because climate change
affects everyone, no one can seek remedy,* or
because so many countries are responsible for
climate change, individual States cannot be
held accountable.®

The law makes clear
that it cannot be that because
climate change affects
everyone, no one can seek
remedy, or because so many
countries are responsible
for climate change,
individual States cannot
be held accountable.

One other notable aspect in this context
relates to evidence establishing State
knowledge. Preventive duties under interna-
tional law arise when a State knows or should
know that certain conduct, including the
conduct of non-State actors such as corpora-
tions, is likely to cause or contribute to
harm. This duty requires States to adequately
regulate the harmful practices of private
actors. What many States — in particular
wealthy ones — knew regarding the causes,
risks, and consequences of GHG emissions
and the ensuing climate change can be traced
back to at least the mid-twentieth century
and, in some cases, even earlier.?” Given
this, climate harm was, and is, foreseeable,
and States had and continue to have a duty
to prevent it. The failure to do so triggers
legal consequences.

© FOE; FIi.clgrv—CCBY—NC—NDZ.G ;




The types of injuries caused by climate
impacts and the conduct of States and
corporate actors that have caused them and
continue to fuel the climate crisis give rise to a
right to remedy for present and future genera-
tions.%® That right triggers a corresponding
duty on the part of those responsible States
and corporations to ensure access to justice
and to provide full reparations for the climate
harm that they have caused or to which they
have contributed. Examples of measures that
could enhance access to justice in this context
include undertaking consultative processes
to ensure that reparations claims accurately
reflect the demands of climate-affected
communities, shifting the burden of proof
to require States and corporations to prove
a lack of causation between the emissions
within their jurisdiction and control, and
harm caused, and enabling access to attribu-
tion science.®

In part, the lack of accountability of major
emitters for the climate-related human rights
harm they have caused in the past decades can
be linked to difficulties in attributing specific
impacts to the climate crisis and explicitly
linking emissions to corporations and States.
Recent advances in climate source and
event attribution science increasingly allow
researchers to pinpoint the role of climate
change in extreme events*’ and slow-onset
events. Critically, despite these important
advancements, the burden of providing
such causal evidence or its potential absence
should not be a barrier to justice for victims
of harm, particularly for those in the most
vulnerable situations. Importantly, given the
overwhelming evidence of the correlation
between GHG emissions and global warming,
judges may not be required to demonstrate
specific causation to obtain relief.#

The principle that full
reparation encompasses
both material and moral
injuries is particularly
pertinent in the climate
context because the cost
of many climate impacts

cannot be readily assessed.

The principle that full reparation encompasses
both material and moral injuries* is particu-
larly pertinent in the climate context because
the cost of many climate impacts cannot be
readily assessed. Such harm is often called
“noneconomic loss and damage” and can
include negative effects on human health and
mobility and the loss of the following:

« Lives

- Community networks’ access to territories
+ Indigenousand local knowledge

+  Societal, cultural, and spiritual identity

+ Biodiversity

Redressing these types of harms requires
measures beyond immediate financial recovery
— which often dominates the Loss and Damage
discussion — through approaches tailored to
the needs and perceptions of justice of those
most affected.

Restitution and Compensation

What constitutes appropriate reparation
depends on the circumstances of the victims
and the nature of the injury. Restitution aims to
reestablish the situation of victims before their
rights were violated. When full restitution is not
possible —as it is often not in the case of climate
harms — States must ensure that compensation
or monetary reparation is available.

Center for International Environmental Law
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Rehabilitation

Non-compensatory forms of reparation
are equally critical when full restitution is
not possible, and States must ensure their
availability. This includes functional, psycho-
logical, social, and vocational rehabilitation.
The context of the climate emergency calls for
a holistic conception of rehabilitative remedies,
with the aim of allowing victims to reconstruct
their lives or reduce, as far as possible, the harm
they have suffered or are suffering. For example,
a loss of territory leading to displacement can
cause severe psychological harm due to loss of
homes and cultural heritage and, therefore,
appropriate reparation in this context could
entail ensuring alternative land is available
and suitable to support the livelihoods of
those affected and future generations, while
also providing psychological support for
those displaced.

Satisfaction

Measures of satisfaction can be used as a form
of reparation. For example, for those who
experience trauma from climate-induced loss of
their cultural heritage and traditions, measures
of satisfaction aiming to recognize wrong,
acknowledge suffering, and respect the dignity
of victims could partly restore what cannot be
compensated monetarily.

Guarantees of Non-Repetition

Finally, guarantees of non-repetition are
critical in the context of the climate crisis,
given the ongoing harm due to continued
reliance on fossil fuels and the destruction
of carbon sinks. Such guarantees “could
entail an obligation to adopt and implement
enforceable legislation to protect human
rights from future climate impacts.”* While
often discussed as three distinct dimensions
of climate action, implementing effective
mitigation and adaptation measures is
critical to averting and minimizing loss and
damage. The provision of public, grants-based
finance to developing countries to undertake

climate action is an important element of
a comprehensive approach to remedying
climate harm, as well as an independent
obligation. Mounting emissions and related
climate impacts on human rights stem from
continued wrongful conduct by States, both
action and inaction. The obligation to cease
their wrongful conduct and offer appropriate
assurances of non-repetition may, in the
case of a wrongful failure to act, require a
State to undertake action, such as taking
sufficient measures to mitigate and adapt and
providing financial resources to countries
and communities in the Global South. It may
also require a State to halt harmful activities
such as the continued expansion of or support
for the production and use of fossil fuels
and deforestation.

Participation of victims — individuals,
Peoples, and communities affected by the
climate crisis — in the assessment of losses
and damages and appropriate ways to repair
related harms is critical to ensure effective
and just redress. What constitutes effective
redress will not be the same for everyone.
As the climate crisis affects individuals
and groups differently, an intersectional
approach to ensuring substantive equality in
the provision of reparations is critical to its
effectiveness. This means that rights holders
experiencing intersecting forms of marginal-
ization merit targeted attention and tailored
remediation responses. For example, the
Committee on the Elimination of All Forms
of Discrimination Against Women (CEDAW)
highlights how Indigenous women and girls
face distinct, intersectional forms of discrim-
ination, including in the context of climate
change.* The unique context and rights of
Indigenous Peoples, in particular the right
to self-determination, as well as the distinct
losses and damages and multilayered climate
injustices they face, warrant a differentiated
approach to reparations.®



Box 1: Law of State Responsibility:
“Where There is aRight, There is aRemedy”

The right to remedy and reparation under human rights law builds upon the law of State
responsibility.*¢ Ubi jus, ibi remedium — where there is a right, there is a remedy — is a bedrock
principle of law, which stands for the idea that where a legal right is violated or a legal duty
breached, a party injured as a result is entitled to legal remedy. In public international law, a
State’s breach of its international legal obligation (a primary duty) is a wrongful act triggering
a corresponding secondary duty to cease the wrongful conduct, if it is ongoing, and make
reparation for any resultant harm. When the primary obligation breached is an obligation
under international human rights law, the State’s conduct carries consequences under the law
of human rights as established above and under the law of State responsibility.*

While human rights frameworks provide self-contained standards to secure redress
for violations, the law of State responsibility and international human rights law are
complementary and mutually reinforcing.*® Human rights law articulates States’ duties
to provide remedy and reparations to individuals, Peoples, and communities.

The relevance of the law of State responsibility to human rights obligations has been
widely acknowledged by international human rights bodies and relied upon for the
interpretation of human rights treaties.*® The law of State responsibility chiefly concerns
duties States owe to another State, several States, or the international community as
a whole.*® The general law of State responsibility can be understood as “providing a
structure through which redress for human rights violations can be obtained by States
on behalf of the victims of the violation, or directly by victims themselves.”s! Notably,
the reparatory duties of a State under the law of State responsibility do not supplant its
remediation obligations under human rights law.>

The legal duties triggered by a breach under human rights law parallel those under the law
of State responsibility, namely cessation and redress. Under the law of State responsibil-
ity,* legal consequences are triggered when:

- States have an international legal obligation, including under international human
rights law

- States have breached this obligation

- Resulting injuries to States, Peoples, and individuals are attributable to the breach

This also applies in the context of the climate crisis.

Center for International Environmental Law
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Corporate Accountability

A relatively small number of corporations
are largely responsible for the climate crisis.
Research shows that just 90 fossil fuel and
cement producers, so-called “Carbon Majors,”
have caused the majority (63 percent) of
industrial GHG emissions since the start
of the industrial revolution in 1751.%* The
concentration of corporate responsibility is
not only a historical trend but continues to
be the case, with 57 companies responsible
for 80 percent of emissions since the signing
of the Paris Agreement.*® Furthermore,
businesses’ responsibilities are not only
related to their direct and indirect emissions
but also to activities that undermine State
action on climate change and prolong climate-
destructive practices, such as obstruction
of regulations, legal claims against climate
policies, denial of science, and deception of
the public. The fossil fuel industry has been
aware of the climate impacts of burning fossil
fuels and their foreseeable effects on the
environment and society for decades. Yet, as
abundant, well-established evidence shows,
it has interfered with climate policy and
greenwashed its operations.®

As part of their duty to protect human rights,
States must prevent, regulate, and sanction
corporate conduct that may violate rights
including by developing ambitious due
diligence standards and robust legislative
frameworks for corporate accountability
in the context of the climate emergency.5”
States must ensure that companies that
have caused or contributed to human rights
violations related to climate change assume
the costs of their reparation. Precedents from
other sectors are instructive, such as tobacco
companies being held accountable for the
harm their products have caused to health,
leading to major settlements.*

In a similar vein, public authorities are
increasingly looking at ways to hold fossil
fuel companies accountable for their actions.
Over 20 US states and cities have sued fossil
fuel companies to obtain compensation for
damages due to climate change.> In one
such example, California’s attorney general
filed a lawsuit against several large fossil fuel
companies, claiming they have caused billions
of dollars in climate damage and deceived
the public.® Vermont has taken a legislative
approach and passed the Vermont Climate
Superfund Act, which aims to make major
fossil fuel companies pay for the climate
damages they have caused.® It is important to
note, however, that these damage payments
will likely not flow directly to the victims of
the harm but to States and local governments
and, therefore, are not necessarily providing
remedy for climate harm. These existing
examples also look at the costs of the damages
within the State, while a transnational
approach to remedy climate harm will be
crucial and is possible.

In addition to State duties to realize
corporate accountability, corporations
also have independent obligations under
international human rights law to respect
human rights and, therefore, refrain from
engaging in harmful conduct, regardless
of the political will or capacity of States to
fulfill their human rights obligations. This
may include setting science-based targets in
alignment with international climate goals
and refraining from conduct leading to the
destruction of carbon sinks and the obstruc-
tion of climate action.® The obligations of
corporations in this context entail providing
effective remedies for human rights harms
that they have caused and to which they have
contributed. These duties are not limited to
corporations that directly contribute to GHG
emissions. Business enterprises that facilitate
and finance GHG-intensive business activities,
such as banks and insurance companies, also
have individual responsibilities to respect
human rights and conduct due diligence
under the UN Guiding Principles on Business
and Human Rights (UNGPs) as adopted by the
Human Rights Council in 2011.%



Asis the case for States, when corporations
are causing or contributing to harm or risk
doing so — at any stage of their operations
and throughout their entire value chain —
they must take necessary steps to cease the
conduct leading to harm or the threat thereof,
to prevent or mitigate the chance of human
rights violations. Given the widespread
adverse impacts of climate change, some of
which are already irreversible, GHG-intensive
corporations must commit to deep, rapid, and
sustained GHG reductions throughout their
entire business operations and value chain
and develop just transition plans.

Additionally, when harm results from corpora-
tions’ activities or business relationships, they
have a duty to provide for or cooperate in their
remediation through legitimate processes.
Access to effective remedy is a cross-cutting
component of the UNGPs.5 According to the UN
Working Group on Business and Human Rights,
to fulfill their human rights responsibilities
in the context of climate change, corporations
should “provide for effective access to remedies
for rightsholders in relation to all climate
change related impacts on human rights and

© Asian Development Bank, Flickr- CCBY-NC-ND 2.0

the environment” and should ensure that these
remedies “are responsive to multiple vulner-
abilities, intersectional discriminations and
marginalization experienced by individuals and
communities such as children, women, Indige-
nous Peoples, and persons with disabilities.”%

States must ensure that
companies that have caused
or contributed to human
rights violations related to
climate change assume the
costs of their reparation.

The responsibility of businesses to remediate
is correlated with the primary duty of States
to provide effective remedy, and those
negatively affected by climate-destructive
corporate conduct are therefore entitled to
reparations, including restitution, compensa-
tion, rehabilitation, and measures of satisfac-
tion.% These duties also hold for corporations
that facilitate and finance business activities
that could foreseeably contribute to adverse
human rights impacts.

Center for International Environmental Law
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Box 2: The Polluter Pays Principle and the Right to Remedy Go Hand inHand

The polluter pays principle — recognized under international law and included in
numerous domestic environmental laws globally — goes hand in hand with the right to
remedy. Principle 16 of the Rio Declaration on Environment and Development (1992) lays
out that States should promote “the internalization of environmental costs” and should
take into account that “the polluter should, in principle, bear the cost of pollution.”
Principle 13 notes that States shall not only develop national laws regarding liability and
compensation for victims of environmental damage and pollution but also shall cooperate
to develop international law on the same. The Rio Declaration, therefore, acknowledges
that people must have an avenue for remedy when there is environmental harm and that
those who have caused the harm should have to provide support for remediating it.

In the context of the climate crisis, polluter pays means that those responsible for
climate change — large cumulative emitters, be they companies or States — should be
required to pay for the damage caused by their actions or inaction. States, therefore,
should put in place measures to ensure that fossil fuel companies, large agribusiness,
and other major emitters contribute to reparations for human rights violations and
environmental damage related to climate change, as well as contribute to mitigation and
adaptation activities. These measures should not only be focused on current or future
actions (e.g., a tax on current and future production of fossil fuels) but should also be
based on historical emissions. For example, measures could include the establishment of
international financing mechanisms, such as a fossil fuel levy or a global climate pollution
tax, which can secure contributions from polluters to repair climate-related human
rights violations.®”

Measures could also include calculating the amount of climate damages and then
allocating percentages to be paid by large emitters based on historic responsibility® or
calculating the damages attributable to certain companies based on their emissions and
the social cost of carbon.® These ideas are strongly related to civil society’s demands to
put alternative sources of finance in place based on the polluter pays principle, which
can significantly increase the financial resources available for climate action, including
addressing loss and damage. Some alternative sources proposed at the time of writing
include a climate damages tax on coal, oil, and gas extraction and production, which
proponents suggest could leverage up to $900 billion for the Loss and Damage Fund and
national climate action.™

The notion that those responsible for the harm (the polluter) have to pay for remedying
that harm is consistent with the right to remedy. Human rights experts have recognized
the links between the right to remedy and the polluter pays principle. For example, the
UN Working Group on Business and Human Rights stated that “if ... an enterprise caused
pollution, it should be required to restore the environment as part of the ‘polluter pays’
principle.”” Measures requiring polluters to pay for the harms their activities have caused
can also act as a deterrent to other entities, thus fulfilling the principle of non-repeti-
tion. Under no circumstances does applying the polluter pays principle to private actors
relieve States that have enabled the polluting activities of their own responsibility for
remedying harm.
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Political obstacles hinder access to justice
and remedy for those on the front lines of the
climate crisis, while the current economic
landscape exacerbates these injustices and
magnifies the harm rather than redressing it.
Despite the long-standing international legal
obligations discussed in the preceding section,
individuals and communities facing escalating
climate impacts such as floods, sea level rise,
and melting glaciers have long been and are
still being denied justice. Attempts within the
international climate governance regime to
find a multilateral solution have so far failed to
prevent and redress climate harm, and obstruc-
tive positioning by wealthy countries hampers
any discussion on climate reparations, let alone
any progress toward delivering them, without
providing alternative solutions.

UNFCCC: ATrack Record of Under-Delivering

Steps taken under the UNFCCC to address
loss and damage remain insufficient to ensure
effective remedy, particularly given their
voluntary nature. Importantly, nothing that
has been done or is underway within the
UNFCCC precludes other claims or avenues
toward climate justice or eliminates the need
for complementary processes or mechanisms to
deliver comprehensive reparations for climate
harms. The duty to prevent, minimize, and
redress foreseeable human rights violations,
including in the context of the climate crisis,
exists independently of the UNFCCC. Whether
the UNFCCC and its mechanisms can be an
avenue for redressing climate harm depends
on the principles and objectives applied in its
context, as well as their effectiveness.

Despite the UNFCCC objective to “achieve
... stabilization of greenhouse gas concen-
trations in the atmosphere at a level that
would prevent dangerous anthropogenic
interference with the climate system,” its
State Parties have failed to do so. The crisis
is already causing significant harm,” and
based on existing commitments, the world
is on a trajectory for +2.5-2.9°C of warming

above preindustrial levels.” If all available
nationally determined contributions (NDCs)
are implemented, emissions will still increase
by about 8.8 percent by 2030 compared to
2010 levels.™

As enshrined in the principle of Common but
Differentiated Responsibilities and Respective
Capabilities (CBDR-RC), a core principle of
international environmental law, those most
responsible for the climate crisis and with the
highest capacity to address it must take the
lead in climate action: reducing emissions,
building climate resilience through adapta-
tion, and addressing loss and damage —
including by providing financial and other
means for other countries to do so. However,
wealthy countries with high cumulative
emissions are far from doing their fair share
to limit warming to 1.5°C and provide the
necessary means for other countries to do
so and adapt to the crisis. According to the
Civil Society Equity Review, countries such as
Australia, Japan, the UK, and the US, as well
as the EU, would all have to at least double
their NDC ambition to be on the lower end of
achieving their fair share, based on historical
responsibility and capacity to act.” High-level
speeches at UN conferences about phasing out
fossil fuels stand in stark contrast with how
many of the historically responsible countries
continue to approve new fossil fuel projects
and drive expansion in developing countries.™

Also, climate finance commitments have
not been met. A practice of generous and
double counting (i.e., reporting support for
developing countries twice toward different
objectives, such as those related to develop-
ment cooperation and those related to
climate finance) allows developed countries
to overstate the level of support they have
actually provided. Moreover, the majority of
this finance is provided in the form of loans,
contributing to an existing debt crisis in many
climate-vulnerable countries (see Part II,
“Climate Injustice Through Debt Injustice”).”




The commitment to provide $100 billion per
year for climate finance for mitigation and
adaptation to developing countries by 2020 —
a politically set objective that is far off from
actual needs — has also not been achieved
in practice. Despite OECD reports stating
this goal was finally achieved two years
late,” critical evaluations of those numbers
reveal otherwise: according to Oxfam, in the
period from 2019 to 2020, of the $83.3 billion
reported, only $24.5 billion can be considered
“real support.””

Speeches at UN conferences
about phasing out fossil fuels
stand in stark contrast
with how many of the
historically responsible
countries continue to
approve new fossil fuel
projects and drive expansion
in developing countries.

Regarding loss and damage, already in the
negotiations leading up to the adoption of
the UNFCCC, the Alliance of Small Island
States (AOSIS) advocated for the inclusion
of an “insurance mechanism” to deal with
climate-related loss and damage and distrib-
uting the financial burden among wealthy
countries.® This proposal was ultimately kept
out of the Convention, and this was the start

of decades of denial of the need to explicitly
address loss and damage despite continued
explicit attempts to put it on the agenda not
only by AOSIS but also by the Least Developed
Countries (LDCs) who coined the need
for compensation for climate damages at
COP11in 2005.%

Over the three decades since the adoption
of the UNFCCC, despite repeated demands
by climate-vulnerable countries, the largest
cumulative emitters have sought to evade and
dilute their legal obligations under human
rights law to respect the right to remedy in the
context of climate harm, including under the
climate convention. While some mechanisms
for averting, minimizing, and addressing
loss and damage have been set up under the
UNFCCC —such as the Warsaw International
Mechanism on Loss and Damage® and the
Santiago Network,® and the Paris Agreement
established Loss and Damage as a third
pillar of climate action (Article 8) — wealthy
countries insisted on excluding any additional
legal basis for liability through a paragraph in
the decision adopting the agreement (see Box
3). Mentioning the need for compensation
in the context of Loss and Damage under
the UN climate agreement had effectively
become taboo in the climate negotiations,
and consequently, the scope of conversations
on Loss and Damage was largely reduced to
aspects such as risk management, immediate
responses, and insurance.
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Box 3: The UNFCCC Does Not Exempt States from Liability for Climate Harm

When the Paris Agreement was negotiated, some wealthy polluters attempted to exempt
themselves from liability and deny peoples’ right to compensation by adding a disclaimer
paragraph to the Loss and Damage article of the agreement.? The paragraph reads “that
Article 8 of the Agreement does not involve or provide a basis for any liability or compen-
sation” (1/CP.21, para. 51). While paragraph 51 may limit the interpretation of Article 8 of
the Paris Agreement on Loss and Damage and the Loss and Damage Fund (established at
COP27),* in no way does it limit the interpretation and application of other long-standing
State obligations under international law, including the obligations to ensure access to
effective remedy and related liability. The global climate regime does not define or limit
obligations related to remedy and reparations in the context of climate change: obligations
in the UNFCCC and the Paris Agreement build on and complement States’ concurrent
and preexisting duties under other bodies of international law, including the duty to
prevent, minimize, and remediate foreseeable violations of human rights resulting from
the climate crisis.2¢

The Voluntary Nature of
the Loss and Damage Fund

The 2022 decision to establish a “Fund for
responding to Loss and Damage” (herein-
after, Loss and Damage Fund or LDF) was a
historic one and a major win for vulnerable
countries and frontline communities who had
been advocating for such a fund for decades.
However, the continued denial of respon-
sibility is reflected in the decision and the
consequent steps taken to operationalize the
fund. Critically, the decision made at COP28
does not put an obligation to pay on developed
country Parties, and there is no indication
of the scale at which the fund will operate.
Such dependence on voluntary contributions
is not rooted in the duties that exist under
multiple bases of international law related
to international cooperation, remedy, and
the polluter pays principle to contribute to
loss and damage finance,® and will severely
limit the ability of the fund to operate at the
scale required. The UN Secretary-General
recognizes the limitations of UNFCCC Loss

and Damage mechanisms, stating that “while
important... [they] are not currently designed
or intended, in and of themselves, to fulfil the
human rights obligations of States to provide
effective remedies for climate harms.”%®
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The pledges for the new fund made at COP28%
— in total, less than $1 billion in the face of
the hundreds of billions that are estimated
to be needed on a yearly basis® — reflect this
inability. Additionally, unless addressed,
other shortcomings in the agreement will
hamper its ability to bring justice and redress
for those entitled to it. Particularly, the lack
of an explicit recognition that the fund must
operate in accordance with human rights law,
standards, and principles in its Governing
Instrument raises questions, as this fund,
more than any climate fund, should be about
addressing needs and priorities and upholding
the rights of the people on the front lines of
the climate crisis. Other questions around
who will have access to the funds, what type
of financial instruments the LDF will use,
and how it will relate to the World Bank as
its interim host are still under discussion or
evolving and will further determine the fund’s
future. These are crucial to determining how
effective the fund will be. Channeling loss and
damage resources through the very institu-
tions that have contributed significantly
to both the debt crisis (see Part II, “Climate
Injustice Through Debt Injustice”) and the
climate crisis® is unlikely to be successful

or appropriate. Of particular importance to
break free from existing practices of interna-
tional development and climate finance will
be the extent to which affected communities
can directly access the funds and drive
the decisions and activities made, and a
recognition that only grants-based finance
is appropriate to effectively deal with losses
and damages.

States must continue working to ensure that any
future steps taken under the UNFCCC address
the shortcomings mentioned above. The LDF is
an opportunity to broaden the scope again and
explicitly consider how the remedy framework
can effectively inform its operations. In
doing so, and by aligning the UNFCCC and its
mechanisms for addressing loss and damage
more explicitly with human rights obligations
and standards, States could work toward
positioning these avenues to serve as intergov-
ernmental avenues for the fulfillment of duties
related to the right to remedy. Simultaneously,
States must consider complementary and
comprehensive actions at the local, national,
regional, and global levels to realize effective
remedies for those affected by the climate crisis.

Center for International Environmental Law



Remedy and Reparations for Climate Harm

Climate Injustice Through Debt Injustice

Debt is problematic from the perspective of
the fulfillment of basic human rights.® It
impedes countries’ abilities to mitigate climate
change while exacerbating the harm caused
by the climate crisis as it limits the capacity to
adapt and respond to disasters and provide
social services that are needed to deal effectively
with loss and damage.® Many of the countries
most affected by the climate crisis are in a
debt crisis. As of 2023, 93 percent of the 63
countries most vulnerable to the climate crisis
are at significant risk of or in debt distress,*
and in 2024, the debt payments of the 50 most
climate-vulnerable countries are at their
highest level in more than three decades after
having doubled since the start of the COVID-19
pandemic.® According to estimates, in 2021,
lower-income countries spent over five times
more on external debt payments than they did
on climate adaptation.®

The roots of this debt crisis lie in a deeply
unjust and postcolonial economic system
that allows Western governments and
corporations to exert continued control over
the economies and communities of the Global
South in the pursuit of their own financial
and political interests.®” International
financial institutions (IFIs) such as the World
Bank and the International Monetary Fund
(IMF) contribute to this crisis by encouraging
Global South countries to take on more debt to
fund development.®® The repayment of foreign
debt also pushes developing countries into
economic models oriented toward export,
often based on climate-destructive produc-
tion models such as fossil fuel extraction
and industrial agriculture.®® For example,
in Argentina, the IMF and the Argentinian
government are promoting the fracking of oil
and gas to address the debt crisis.'®

Climate finance for adaptation and mitigation
has been provided primarily in the form of
loans. A large share of those loans are non-
concessional (i.e., provided with a market-
based interest rate), pushing developing
countries further into debt'* (and even highly
concessional loans can exacerbate a country’s
debt). The economic cost of climate-related
loss and damage exacerbates this even more,
as climate-vulnerable countries dealing with
recovery and reconstruction have to borrow
large sums of money, often at high rates,%?
and become stuck in a debt-disaster-debt
cycle.l®® An illustrative case is Dominica, an
SIDS which, due to its geographic location,
faces a yearly cyclonic season, the impacts
of which have significantly increased in the
last decade. In 2015, Dominica faced Tropical
Storm Erika, which generated total losses and
damages estimated at $483 million, equivalent
to 90 percent of Dominica’s gross domestic
product (GDP).!°* Two years later, Dominica
was profoundly impacted by Hurricane
Maria, which again severely disrupted the
island’s infrastructure and resulted in losses
surpassing 225 percent of its annual GDP,
equal to $1.37 billion."*> After the hurricane,
the government of Dominica borrowed $65
million from the World Bank for post-disaster
reconstruction,® representing approximately
13 percent of the country's GDP in 2017.1" The
charge of this debt burdens the States’ public
finances, further undermining its ability
to provide basic services and undertake
mitigation, adaptation, and loss and damage
action. As is the case for adaptation, loans
are ill-designed to address irreversible losses
and incompatible with the concept of remedy.
Borrowers seeking money to address loss and
damage will not be investing those funds in
ways that will generate income and enable
them to pay the loan back.



States should consider redressing harm
affecting States or individuals and communi-
ties by creating more fiscal space to address
climate impacts. Such measures include
ensuring debt and tax justice (e.g., wealth and
fossil fuel levies), ending illicit financial flows,
canceling debts, and reforming the global
financial architecture.® Breaking the cycle
of the mutually reinforcing debt and climate
crises ultimately requires a comprehensive
approach to climate reparations that includes
but also goes beyond compensation for past
harm and encompasses debt restructuring
and cancellation.’® Such an approach aligns
with a human rights approach, as confirmed
by the former UN Special Rapporteur on the
right to development in his 2021 report on
climate change to the UN General Assembly,
stating that “historical carbon debt could
justify cancelling debts that will only keep
low-income countries impoverished.”*®

As long as unjust economic structures that
push countries into debt and unsustainable
economic models are not changed, attempts to
redress the harm caused by the climate crisis —
be it through political or legal pathways — will
continue to be undermined. Legal pathways are
critical to uphold the right to remedy, but such
an approach is only part of the puzzle. A truly
systemic approach to repairing climate harm
requires economic and political transformation.

Legal pathways are critical to
uphold the right to remedy,
but such an approach is
only part of the puzzle.

A truly systemic approach
to repairing climate harm
requires economic and
political transformation.
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Part il

Legal Pathways:
The Role of Long-Standing Obligations
ina Changing Context




In light of such obstacles and, more
generally, the lack of global response to
climate harm, legal pathways remain critical
to achieving climate justice. National,
regional, and international human rights
bodies, mechanisms, and experts have
long recognized the strong interlinkages
between the climate crisis and international
human rights law, and through their varying
mandates and processes, have an important
role to play in the context of realizing effective
remedy for climate-related harm. While they
might be limited in the remedies that they can
provide, by clarifying and applying norms —
and setting out new norms — they can provide
critical guidance for litigation, global climate
governance, and other mechanisms, thereby
advancing progress toward reparation of
climate harm.™ Climate litigation, increas-
ingly underway at the domestic, regional,
and international levels, contributes to these
(quasi-)judicial efforts to clarify and apply
norms by adding an additional element of
accountability and the opportunity to provide
substantive redress.

NormsinPrinciple:
Standard-Setting and Evolution

The climate crisis is a human rights crisis of
unprecedented scale. As climate science has
considerably evolved, it is critical for the human
rights framework to continue to interpret
existing legal frameworks in the context of
new facts to ensure that human rights and
other international law remain relevant in the
context of a changing world. Human rights
bodies and institutions and international courts
are mandated to contribute to the clarification
and evolution of existing norms in the context
of specific topics and issues, and they have done
so extensively in the context of the climate crisis
and related human rights harm.

Human Rights Institutions and Mechanisms

The UN Human Rights Council (HRC) adopted
its first climate-specific resolution in 2008 and
has adopted a wide range of resolutions on
and related to climate change since, shedding
light on how international human rights law
can inform effective climate action and the
responsibilities of States in this context. In
July 2023, the HRC adopted its first resolu-
tion specifically on climate-related loss and
damage, recognizing how it undermines
the fulfillment of human rights and dispro-
portionately impacts marginalized groups.
The same resolution also mandated the UN
Secretary-General to “conduct an analytical
study on the impact of loss and damage from
the adverse effects of climate change on the
full enjoyment of human rights, exploring
equity-based approaches and solutions to
addressing the same.”"? This study lays out
specific obligations and duties for States and
corporations in the context of remedy and
reparations for climate harm."

Also critical to the interpretation of human
rights norms in the context of specific topics
are UN Human Rights Special Procedures
(Special Rapporteurs, Independent Experts,
and Working Groups). These are (groups of)
experts appointed by the HRC, acting in their
individual capacity to report and advise on
human rights. Several Special Procedures
exist that are relevant to climate-related
loss and damage and the right to remedy,
such as the UN Special Rapporteur on the
promotion and protection of human rights
in the context of climate change and the UN
Special Rapporteur on the human right to a
clean, healthy and sustainable environment,
and have published reports and statements in
this context. For example, in his Framework
Principles on Human Rights and the Environ-
ment, the UN Special Rapporteur on Human
Rights and the Environment affirmed that
“States should cooperate with each other
to establish, maintain and enforce effective
international legal frameworks in order to
prevent, reduce and remedy transboundary
and global environmental harm that
interferes with the full enjoyment of human

Center for International Environmental Law
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rights.”" Most recently, the UN Special
Rapporteur on the right to development
published a report on climate justice and loss
and damage, explicitly placing climate-related
loss and damage under a pillar of remediation
and confirming that States have obligations
under international human rights law to
realize effective remedies for climate harm
— and pay in the LDF — regardless of the
limitations of the UNFCCC."

Critical to normative development are
human rights treaty bodies (HRTBs), which
are committees of independent experts
established by each one of the nine core
international human rights treaties to
monitor the implementation by States of their
legal obligations under each specific treaty. As
part of their mandate, they produce General
Comments/General Recommendations or
authoritative guides on the interpretation of
the obligations of the States under the treaty
in question. Several General Comments have
addressed the scope of existing States’obli-
gations in the context of climate change."®
For example, in its General Comment No. 26
(2023) on children’s rights and the environ-
ment with a special focus on climate change,

the Committee on the Rights of the Child
encourages States “to take note that, from a
human rights perspective, loss and damage
are closely related to the right to remedy and
the principle of reparations, including restitu-
tion, compensation and rehabilitation.””

International Court Advisory Proceedings

States are increasingly looking to regional
and international courts for guidance and
accountability. Three advisory opinions about
legal obligations in the context of the climate
crisis represent a historic moment that will
set the stage for climate action, accountability,
and justice for decades to come. The Interna-
tional Tribunal for the Law of the Sea (ITLOS),
the Inter-American Court of Human Rights
(IACtHR), and the International Court of Justice
(ICJ) have all published or are working on strong
guidance on climate-related obligations under
international law, and the legal consequences
of breaching them. Such advisory opinions
hold significant weight as they are authoritative
statements that provide interpretation and
clarification of the law in response to specific
questions after a robust legal process informed
by the submissions of individual States.

“The international climate change regime
provides limited avenues for remedial action.
Its failure to deliver climate justice is precisely
why citizens, organizations, and States are
increasingly taking to the courts to seek
accountability and redress."

— Ralph Regevanu,

Minister of Climate Change Adaptation, Meteorology
and Geo-Hazards, Energy, Environment and Disaster
Management of Vanuatu



ITLOS:

The first request for an advisory opinion on
climate change and international law was made
by the Commission of Small Island States on
Climate Change and International Law (COSIS)
to ITLOS in December 2022. ITLOS assesses
the obligations of State Parties to the UN
Convention on the Law of the Sea (UNCLOS).
The Court was asked to clarify the obligations
of States with regard to preventing, reducing,
and controlling anthropogenic GHG emissions
as the primary driver of climate change, ocean
acidification, and related harms to the marine
environment and to protecting and preserving
the marine environment from such harms. In its
advisory opinion,"® ITLOS confirms that GHG
emissions pollute the marine environment,
and State Parties must take all necessary
measures to prevent, reduce, and control
them. The opinion explicitly underlines how
State responsibilities to address the climate
crisis are not limited to the UNFCCC or the
Paris Agreement.

What this means in practice is that, even
if State Parties are in compliance with the
Paris Agreement, if they fail to fulfill their
obligation to take all necessary measures to
prevent, reduce, and control marine pollution
from anthropogenic GHG emissions, they
could face international responsibility or —
in other words — liability under UNCLOS.
The Tribunal clarified that States’ interna-
tional responsibility may be engaged for the
breach of these obligations, suggesting that
it could be possible for reparations claims
to be brought under UNCLOS for loss and
damage or climate-related harm to the marine
environment.™

IACtHR:

In 2023, Chile and Colombia requested that the
IACtHR clarify State obligations in the context
of the climate emergency for State Parties to
the Inter-American Convention on Human
Rights. The request put before the Court a
range of issues related to State duties with
respect to climate change, such as adaptation,
mitigation, and remediation of losses and
damages, as well as environmental defenders
and CBDR-RC. The IACtHR previously issued

an advisory opinion on human rights and the
environment'” — confirming legal obligations
to provide redress for environmental harm,
including transboundary harm — and the
Inter-American Commission on Human
Rights adopted a resolution on the climate
emergency, confirming that “for the effective
protection of human rights, States must take
appropriate measures to mitigate greenhouse
gases, implement adaptation measures and
remedy the resulting damages.”'*

The Court has arich and progressive jurispru-
dence on remedy and reparation, including
in the environmental context.’?? The case of
La Oroya v. Peru, in which the Court found
several human rights violations, including
violation of the right to a healthy environ-
ment, may be considered the most advanced
jurisprudence of the IACtHR in terms of
reparation for environmental damage and an
important precedent for climate justice. The
Court condemned Peru for failing to regulate
toxic industrial pollution and ordered the
State to undertake several remediation
measures, such as defining and implementing
actions in the short, medium, and long term
required for the remediation of contaminated
areas (restitution), free medical treatment
(rehabilitation), carrying out a public act of
acknowledgment of international responsi-
bility (satisfaction), and establishing regula-
tions related to air pollution in line with
the standards of the World Health Organi-
zation and available scientific information
(non-repetition), as well as several measures
to regulate corporate conduct and realize
redress, such as the design and implementa-
tion of an environmental compensation plan
to ensure that the operations of the corpora-
tion include a commitment to the integral
recovery of the affected ecosystem.'?
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The advisory opinion on the climate emergency
can build on these groundbreaking precedents
by, for example, confirming States’ extraterri-
torial legal obligations to provide remedy for
climate harm. Oral hearings saw strong pleas by
States, civil society, and Indigenous Peoples to
the Court to uphold the right to reparations in
the context of the climate crisis. Once delivered,
the Court’s climate advisory opinion will be of
critical importance in and of itself, as well as in
the way it will inform the advisory opinion of
the ICJ.

ICJ:

A campaign to bring the “world’s biggest
problem” to the world’s highest court driven
by Pacific youth** and supported by Vanuatu'®
led to a UN General Assembly resolution
adopted by consensus, requesting that the ICJ
issue an advisory opinion on the obligations
of States in respect of climate change.?® The
request builds on a wide body of international
law'?” and asks the Court to look into “the
obligations of States to ensure the protection
of the climate system and other parts of the
environment from anthropogenic emissions
of GHGs for States and for present and future
generations” and — importantly — the legal
consequences of breaching such obligations,
with respect to affected States, Peoples, and
individuals of present and future generations.

The relevance of these questions with
regard to remedy for climate harm cannot
be underestimated. They bring together a
large body of international law and explicitly
dive into the legal consequences of causing
significant harm to the climate system. Legal
consequences for breaching international
obligations ultimately entail remedy and
reparations for injury caused (see Part I). The
ICJ has previously pronounced on such legal
consequences.'?® It can, therefore, be expected
that the ICJ will provide further clarity on the
duties of States to provide remedy and repara-
tion for climate harm.

Normsin Practice: Applying Human Rights
Law to Remedy Climate Harm

In the absence of an effective multilateral
response to the climate crisis, litigation is a
key tool to enforce existing norms to realize
ambitious climate action and seek justice in
the context of escalating climate impacts.
Increasingly, victims of the climate crisis
— be they individuals, communities, munici-
palities, or States — are turning to the Court
to demand accountability and justice for the
losses and damages they are facing. Climate
litigation against governments and corpora-
tions is on the rise® and increasingly building
on human rights law.1*°

In the absence of an
effective multilateral
response to the
climate crisis, litigation is
a key tool to enforce existing
norms to realize ambitious
climate action and
seek justice in the context of
escalating climate impacts.

ICJearing P
© United Nations Photo,ﬁickr -CCBY-NC-ND2.0
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Quasi-Judicial Processes

The majority of HRTBs can consider an
individual communication or complaint from
any individual or group of individuals claiming
a violation of their rights under the human
rights treaty monitored if the State in question
has accepted to be subjected to such communi-
cations. The consideration of such communica-
tions follows a quasi-judicial process and results
in a decision that carries political and legal
weight, as it can inform the interpretation of
human rights norms concerning climate change
in human rights-based climate litigation before
national and regional courts and tribunals.

Flooded home in Kiribati

© SemiDuaibe /PlanInternational Australia

Already, three such communications claiming
that a State or several States have failed to
uphold their obligations in the context of
climate change-related harms have been
submitted to HRTBs."! In Teitiota v. New
Zealand, a Kiribati family petitioned the
Human Rights Committee (Committee on
Civil and Political Rights, CCPR) after being
denied asylum in New Zealand on the grounds
of climate impacts in Kiribati, including
sea level rise, flooding, and salinization of
drinking water as threats to the right to life.
The CCPR rejected the claim as it considered
that there was still enough time to put in place
adaptation measures to protect the right to
life, but importantly, it stated that the effects
of climate change could violate the right to life
and trigger non-refoulement obligations.!*

Center for International Environmental Law
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Box 4: Torres Strait Islanders Case (Billy et al. v. Australia)

The case of a group of residents of the Torres Strait Islands who filed a petition against
Australia to the CCPR™ is groundbreaking as it led to the first decision by an HRTB that
establishes the State Party’s duty to protect people under its jurisdiction from climate
impacts and refers to the obligation to provide effective remedy.’** In September 2022,
the CCPR published its decision in the case Billy et al. v. Australia (3624/2019). The Torres
Strait Islander petitioners claimed that their islands would become uninhabitable in 10-15
years and that Australia had violated several of their and their children’s rights under
the International Covenant on Civil and Political Rights (ICCPR) by failing “to adopt
mitigation measures to reduce greenhouse gas emissions and cease the promotion of fossil
fuel extraction and use” as well as by failing “to implement an adaptation programme to
ensure the long-term habitability of the islands.”**

The Committee found that the State Party had violated the right to family life and the right
to culture by failing to take adequate adaptation measures. It asked Australia to provide
full reparation, which included “provid[ing] adequate compensation, to the authors
for the harm that they have suffered; engag[ing] in meaningful consultations with the
authors’ communities in order to conduct needs assessments; continu[ing] its implemen-
tation of measures necessary to secure the communities’ continued safe existence on their
respective islands; and monitor[ing] and review[ing] the effectiveness of the measures
implemented and resolv[ing] any deficiencies as soon as practicable.”’*

It added that the State Party is also under an obligation to take steps to prevent similar
violations in the future. While this is an important decision, it must be noted that this
petition only invited the CCPR to consider harm within national borders. Given the
transboundary nature of climate harm, such a decision could also be envisaged extrater-
ritorially. The Committee decided not to address whether Australia's failure to effectively
reduce GHG emissions had resulted in the violation of its human rights obligation
under the ICCPR, which is a glaring gap in the decision that future communications
should address.

Also, at the national level, human rights
institutions can support the application of
norms and the realization of access to justice
for individuals, Peoples, and communities
affected by the climate crisis. National
human rights institutions (NHRIs) have
a wide range of mandates and functions
depending on the institutional setup at the
national level, and many are mandated to
undertake independent investigations (see
Box 5). This important quasi-judicial function
comes in addition to other important roles

that NHRIs play in monitoring the effective
implementation of human rights obligations
at the national level and working with the
government to protect and promote human
rights. An example can be found in Fiji, where
the Human Rights and Anti-Discrimination
Commission documented the impacts of
climate change on human rights, presented
it to the Fijian government, and conducted a
community awareness campaign on human
rights and climate change.™”



Box 5: Commission on Human Rights of the Philippines’ Inquiry on Climate Change

In a groundbreaking national inquiry requested by citizens and civil society in the
aftermath of a series of devastating typhoons in the country, including Super Typhoon
Haiyan (Super Typhoon Yolanda), the Commission on Human Rights of the Philippines
concluded that 47 Carbon Majors have contributed to climate-related human rights
violations and could be found legally and morally liable.!*®

Through a seven-year-long investigation based on people-centered interviews,
roundtables, consultations, community dialogues, and public hearings, the Commission
detailed how various human rights, such as the right to life, the right to health, and
the right to self-determination, are affected by the climate crisis in the Philippines.'*®
It concluded that people harmed are entitled to remedy and access to justice,’ stating
that “States should also establish legal frameworks to compensate victims of climate
change impacts, through courts or quasi-judicial bodies, with revenues derived directly
from polluters. This framework should allow for compensation to be fair, meaningful,
and accessible.”!

The inquiry highlighted the role of the Carbon Majors in causing the climate crisis through
their generation of GHG emissions, with awareness and knowledge about the potential
impacts of those emissions, as well as their systematic obfuscation of climate science and
misinformation of the public.”*? The Commission also provided recommendations for
States to uphold their responsibilities to regulate corporate actors in the context of the
climate crisis.

While focused on the Philippines, the findings of the investigation are of direct relevance
to all national jurisdictions. The inquiry also demonstrates the important role NHRIs can
play in supporting those harmed by the climate crisis to seek justice and amplify their
voices.”® Similar petitions have been filed in Indonesia and Malaysia.**

Corporate Loss and Damage Litigation

Loss and damage litigation can be understood
“to include cases that challenge the partic-
ular emissions contributions of certain
stakeholders to adverse climate change
impacts, where claimants seek reparations
for climate harm”* and have been categorized
according to the actors seeking justice (States,
citizens, and civil society, or subnational
actors) and those being held accountable
(States or corporations).*® Recent examples
demonstrate that transnational corporate loss

and damage litigation is on the rise, linking
climate harms across the globe with the
conduct of large corporations, often Carbon
Majors. These cases form an important legal
avenue for climate reparations but are still
relatively limited, with only 15 percent of
rights-based climate cases being classified as
loss and damage cases related to remedy.*"
Other cases seeking to hold corporations
accountable for their contributions to climate
harm rely on tort law, civil law, or other
domestic provisions.
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While mostly an adaptation-focused case,
Luciano Lliuya v. RWE AG is relevant from a
loss and damage perspective because of the
approach taken by the Court. In a case filed
in the District Court in Essen, Germany, in
2015, Saudl Luciano Lliuya, a Peruvian farmer
and mountain guide, claimed that the German
energy company RWE, by knowingly contrib-
uting to climate change, is in part responsible
for the glacier melt and related flood risk near
his home in Huaraz, potentially leading to
massive destruction and loss of life.

Based on RWE’s contribution to global
emissions (0.47 percent'®), the case seeks
compensation for that share of the incurred
costs of flood protection measures (i.e.,
$21,000), which can be considered adaptation
measures. The appeals court decided that
the case was admissible and provided for a
general claim of compensation as the legal
basis for moving forward with the case. In a
critical development, the Court recognized
that a corporation could be held liable
for climate-related damage in the “global
neighborhood” — highlighting the global
nature of GHG emissions and its related
damage.’*®

As of October 2024, the Court is in the process
of examining the evidence on the flood risk to
Lluiya’s home and then determining whether
the science supports a causal link between
RWE’s emissions and the climate risks faced
by Lliuya. In May 2022, also as a first of its kind
outside of a court’s jurisdiction, an on-site
visit was held to gather evidence about the
threat posed by floods and mudslides to
Lluiya’s home.! Based on this evidence and
evidence about how much RWE’s emissions
have contributed to this threat, a decision
will be made on the liability of RWE, as well
as related costs for adaptation measures and
incurred loss and damage.’® While not a
human rights-based case, this case is a first
of its kind where a Carbon Major faces legal
responsibility in Europe for climate damages
caused abroad, notably in the Global South.

A similar case that explicitly builds on human
rights obligations is Asmania et al. v. Holcim.'s®
Four inhabitants of Indonesia’s Pari Island,
supported by Indonesian and other NGOs, are
suing Holcim, a Swiss-based cement company
and Carbon Major. Pari Island is significantly
impacted by flooding related to sea level rise
and is expected to disappear largely by 2050.
The case was filed in 2022, asserting that
climate impacts on the claimants’ lives, the
lives of their families, the island ecosystems,
and the island’s population as a collective are
infringing on their rights to physical integrity,
personal freedom, private and family life,
mental integrity, and economic advance-
ment. The claimants rely on Swiss civil law,
specifically referring to the Swiss Federal
Constitution®® and the European Convention
on Human Rights.’® The Pari Islanders are
demanding that the cement company rapidly
reduce its GHGs, pay up for damage already
incurred from sea level rise, and contribute
to further adaptation measures to protect
against floods.® It is the first transnational
case that combines claims for mitigation,
financing of adaptation, and compensation
for climate harm.” Holcim’s asserted share
of responsibility for the harm is based on its
historical emissions between 1950 and 2021,
attributing projected climate impacts to the
cement company.'*® The nature of the claims
makes this a groundbreaking case, which
could have a potentially outsized impact if it
isaccepted by the Swiss Court.'®

Although, to date, no corporate loss and
damage case has succeeded on the merits,
these examples demonstrate that people
harmed by the climate crisis do not accept
the lack of accountability that the global
climate governance regime provides and will
seek justice. What is critical about these cases
is their extraterritorial nature, with Global
South plaintiffs seeking to hold multinational
corporations accountable for their harms
before courts in the Global North, bringing
in an additional equity element as compared
to similar Global North-based compensa-
tion cases such as Comer v. Murphy Oil and
Native Village of Kivalina v. ExxonMobil Corp. in
the US.160



These ongoing cases have the potential to
set important precedents and establish a

basis for new cases. However, it will not be
possible for all climate victims to go through
the courts to seek remedy and reparations
for the harm incurred, underscoring the
need for complementary mechanisms.
Individuals who actually succeed in obtaining

compensation will not only see their personal
harm redressed but will also contribute to
setting precedents that can inform further
litigation efforts worldwide and structural
solutions at the local, national, regional, and
international levels based on the principle of
accountability and the right to remedy.

“

~ RW

aﬁi ©Semi

ua| Plar

) |

i .,

Center for International Environmental Law.
-



Remedy and Rep : ‘

Part IV -

Reparations in Practice:
Learning from Other Mechanisms
Addressing Large-Scale Harm




Experience with reparative efforts in other
contexts of wide-scale harm can provide
inspiration for the design and implementa-
tion of reparations for climate harm.* The
database of reparations maintained by Queen’s
University Belfast contains domestic and
global examples from more than a hundred
countries.!s? Reparations mechanisms are not
a one-size-fits-all, and existing mechanisms
do not necessarily address the same types
of harms or build on the same bodies of law.
They also often operate at different levels, as
existing mechanisms have mostly focused on
a single State or limited sets of States, while
climate reparations mechanisms will largely
have to be transnational in scope. Despite
such differences, the diversity of experience
with reparation mechanisms, each of which
stems from historically rooted conflicts and
responds to specific vulnerabilities, can
help shape reparations programs tailored
to the contours of climate harm, which
varies based on geography and individual
and group characteristics, such as gender,
age, and disability, as well as socioeconomic
status, culture, and ways of life. Learnings
from existing reparations mechanisms could
also be important to make mechanisms
that are not currently designed to provide
remedy, such as the LDF, more effective and
just. The breadth of experiences with repara-
tions also serves as a reality check that the

difficulties surrounding climate reparations,
such as political contestation and the scale
of the harm, should not be a reason not to
pursue them. Political contestation is not
the exception but the rule when it comes to
reparative programs, and most have evolved
through implementation, as the nature of
providing redress for harms at scale is more
fully understood.

A closer look at the range of reparative
experiences allows for the identification
of principles that can be applied to a wide
range of approaches to remedy climate
harm, from multilateral institutions to
bilateral and even internal approaches. Part
IV of this report builds on the analysis by
Sonja Klinsky and Luke Moffet!® of existing
reparations mechanisms and identifies six
interrelated principles proposed to guide
the development of effective and just climate
reparations mechanisms (see Table 1). These
principles are also firmly rooted in interna-
tional law. While this is not an exhaustive list
and climate reparations programs will have
to be defined in a context-specific way, these
principles and their practical implications for
climate reparations should, at a minimum,
be explicitly considered when designing a
program — be they global, regional, bilateral,
or domestic.

Table 1: The Six Principles of Effective and Just Climate Reparations Mechanisms

Principle

Practical Implications for Climate Reparations

Victim-Centric .

Meaningful participation
. Direct access forcommunities
*  Avoidingrevictimization

Inclusive and Comprehensive

Utilizing all forms of repair
Supporting harm identification
Non-closure of partial claims
Remedy for all victims

Intersectional .

Prioritizing those most affected
*  Tackling specific barriers

Accessible and Adequate .

Simplified and accessible procedures
*  Maximizing available resources
. Managingresource limitations

Accountable for Causally .
Linked Harms .
*  Accountability

Additionality of reparations
Minimizing the burden of proof

Trackable and Adaptable «  Transparency

. Monitoring and revision
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Principle1:
Victim-Centric

The foundational purpose of reparations is
to address the suffering of those who have
experienced harm, as they are uniquely
focused on victims.!** Central to any repara-
tions mechanism should, therefore, be the
victim.'% This has three major implications
for how a reparations program should be
designed and implemented, all of which are
directly relevant to the climate context.

Meaningful Participation

There is a large diversity of harms in the
climate context, and similar climate impacts
may lead to varying harms for victims due
to differences in vulnerability and exposure,
as well as how individuals and communities
place different values on the same type
of harm.! The process of designing and
implementing a reparations program must
ensure that those who have been harmed
are directly and meaningfully involved
in articulating what these harms are and
what appropriate remedy would be.'¥” Such
meaningful and effective public participa-
tion is a human right and strongly rooted in
international law.

Programs should be designed to include
support for effective victim engagement in
the definition and implementation of repara-
tions.!® What this engagement looks like
and requires will vary. In Peru, for example,
following two decades of internal conflict and
authoritarian rule, victims' organizations and
NGOs were involved in designing their repara-
tions program.!®® In Argentina, following
the transition to democracy after a military
dictatorship, which included a variety of
human rights abuses, including the forced
disappearance of persons, human rights
organizations — several of which were directly
tied to victims and their families — were
central in shaping the reparations program.™

Direct Access forCommunities

Any resources intended to redress harm
must be received and enjoyed by those who
have experienced harm. Other reparations
mechanisms have realized such direct access
by making payouts directly to victims or
allowing them to apply directly for funds
based on clear frameworks of who can
receive what for which type of harms. Direct
community access, which is already being
discussed for the LDF, is critical.' Ensuring
that this principle is met requires including
those who have experienced harm when
evaluating the effectiveness of the reparative
program (see Principle 6).

Avoiding Revictimization

Any reparative effort must avoid revictim-
izing those experiencing harm, which can
happen in several ways, from stigma'” to
having to invest substantial resources in
recognition of claims' to setting the bar
for causal evidence too high for those being
harmed. Other reparative programs, such
as those in Peru'™ and Colombia,' have
addressed this by facilitating claims-making
processes. Similarly, the African Union
Convention for the Protection and Assistance
of Internally Displaced Persons in Africa (the
Kampala Convention) explicitly calls upon
States to make documentation available
for displaced peoples, recognizing that the
absence of such documents can impede access
torights, including reparations.™ Any climate
reparative program would have to put in
place measures to facilitate claims adjusted
to different contexts and take an appropriate
approach to evidence (see Principle 5)."7



Principle 2:
Inclusive and Comprehensive

To truly respond to the needs and priorities of
those harmed, reparations mechanisms have
to be inclusive and comprehensive, seeking to
cover all victims across many forms of harm.
Again, the climate context is not unique in
that it has to address diverse harms. Many,
if not most, reparations programs have
addressed a wide range of harms. Specific
challenges related to this principle in the
context of climate harm are the great diversity
of harms and the fact that they are actively
unfolding, so they are not yet all identifiable.
It also requires thinking about the responsi-
bilities of States to redress harm to victims
in various jurisdictions, including those
with high degrees of responsibility for the
climate crisis.

Utilizing AllForms of Repair

Given the scale and variety of climate
harm, all forms of redress, as recognized
under international law (see Part I), should
be considered — including and extending
beyond compensation. Such an approach can
be seen across reparations mechanisms. The
Canadian Truth and Reconciliation Commis-
sion, which focused on the losses experienced
by Indigenous Peoples due to State-sanctioned
forced attendance in residential schools,
investigated losses related to sexual violence,
death, loss of territory, loss of language, loss
of cultural identity and cohesion, intergen-
erational trauma, lost earning potential,
and lost political voice and representation,
among others.” While compensation is
important in certain situations, for some
forms of harm, it is unlikely to be adequate or
culturally appropriate.

Compensation has sometimes been seen as
“blood money” and has been either refused
or accepted only because victims feel like
they have few other choices. For example,
after the Supreme Court of the United States
found that the State had illegally seized the
Black Hills, the Sioux Indigenous Nation

was offered a large financial settlement as
compensation, but they did not and still do not
accept financial redress for the loss of their
homeland, and they have refused the settle-
ment.'™ Similarly, in its efforts to provide
redress for military rule, which included
forced disappearances and executions,
removal of campesinos from their land, and
widespread persecution, Chile developed a
multifaceted reparations program that included
economic reparations. However, economic
reparations to Mapuche communities in Chile
were seen as potentially harmful to community
cohesion and culturally inappropriate,®® while
some recipients in Argentina also felt that
economic reparations were disrespectful of
the actual harms experienced.®

These experiences underline how essential it
isthat those harmed delineate the appropriate
form of repair and the inadequacy of relying
only on compensation. Other forms of repair,
such as rehabilitation, in which efforts are
made to reestablish social, health, education,
or other essential systems, may include
and go beyond financial arrangements.
Similarly, others, such as restitution, could
include measures such as land swaps, special
migration or citizenship arrangements, or
other in-kind redress intended to replace or
rebuild what was lost or damaged.!#?
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Supporting Harm Identification

The development of mechanisms for identi-
fying contemporary and emerging harms
in a dynamic context is critical to ensuring
inclusivity and comprehensiveness, in
particular, due to the dynamic quality of
climate harms. Climate change is not unique
in that it deals with harms that are still
actively emerging. For example, reparative
and reconciliation-oriented programs
in settler-colonial contexts such as New
Zealand!®® and Canada!®* have explicitly
included both historically rooted and contem-
porary harms, as the implications of settler
colonialism are still unfolding for Indigenous
Peoples.’® Similarly, the United Nations
Compensation Commission (UNCC) was
established by the UN Security Council®®¢ in
the aftermath of the 1990-1991 Gulf War. Iraq
was held liable for its breach of international
law resulting from its unlawful invasion and
occupation of Kuwait for “any loss, damage
and injury arising in regard to Kuwait and
third States, and their nationals and corpora-
tions.” This included claims for processes
to investigate long-term ecological harms,
recognizing that the full implications of these
would take time to emerge.'®”

Other reparative programs have been paired
with mechanisms such as fact-finding
efforts, truth commissions, and archival or
documentation-oriented processes designed
to identify harms. For example, Peru’s
reparations program is built on recommen-
dations from its Truth and Reconciliation
Commission process.'® In the climate
context, a category of repair could include
investments in the gender-, age-, and disabili-
ty-disaggregated data collection systems that
would be required to identify both contem-
porary and emerging harms, especially in
highly climate-vulnerable regions for which
little data is currently available.

Non-Closure of Partial Claims

Due to the dynamic nature of climate
change, care would need to be taken to
ensure that redress provided for contempo-
rary harms does not preclude the capacity
to receive further redress should harms
recur or intensify over time. There are two
components to this. First, redress for one
harm does not satisfy the right to reparation
for others. In cases like Peru or Chile, where
a comprehensive approach has been taken,
multiple forms of redress are available to
victims. Accessing one form of reparation does
not preclude the use of others because each
form responds to a particular facet of overlap-
ping harms. Similarly, in the climate context,
as harms multiply or intensify over time, each
facet should be seen as deserving of redress.
Second, interim or partial redress does not
satisfy the right to repair. In programs such
as compensation for forced labor during
World War II, limited munificence resulted in
partial awards, which were not closed so that
full payment could occur should additional
funds be located. Artificial closure, such as
by granting very limited repair but declaring
the harm addressed, is rarely successful. For
example, following thirty years of author-
itarian rule characterized by widespread
political repression and human rights abuses,
Malawi developed several mechanisms for
redress.'®® However, the limited scope of these
efforts, combined with a presumption of
closure in which the past was left behind, has
led to widespread frustration and concerns
that the program has undermined efforts
toward more substantive justice. Developing
mechanisms to manage the dynamic nature
of climate harms would require care to avoid
political concerns from predominantly
developed countries regarding “never-ending”
claims, while also not forcing artificial closure
before harms are fully identified.!®°
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Remedy for All Victims

Reparations cannot be seen as giving preferen-
tial treatment to some and not others: remedy
for all victims is essential. However, in the
climate context, this is complicated by the
scale of global disparities, including in terms
of responsibility for climate change. While
most of those facing the most serious harm
will reside in countries with low cumulative
emissions, there are many communities
that have experienced and will experience
serious harm and reside within jurisdictions
with high historical responsibility. However,
people living in poverty or Indigenous
Peoples residing in wealthy countries can
hardly be said to have benefited from the

system that created the climate harm, which
raises complications for straightforward
notions of separating out potential victims.
As reparation mechanisms also have to be
guided by other principles of international
law, such as the principle of CBDR*! for
global mechanisms, the approach should
focus redress mechanisms on communities
in developing countries, while special consid-
erations can be put in place for Indigenous
Peoples in wealthy countries. But States also
have responsibilities to redress harm within
their national context, and wealthy countries
with high cumulative emissions should put in
place domestic climate reparations programs
focusing on those most affected and vulner-
able within their jurisdictions.

Center for International Environmental Law
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Principle 3:
Intersectional

Reparations must be sensitive to systemic
disparities in power and resources that do not
exacerbate marginalization or undermine the
capacity of those suffering from harm to enjoy
their human rights. Using an intersectional
approach that recognizes that people are
navigating multiple intersectional forms of
oppression and exploitation can help ensure
that reparations are designed in ways that are
sensitive to the lived experiences of those they
intend to benefit and address the cumulative
effect of their experienced discrimination.
This principle is a widely held perspective,!®
reinforcing several of the other principles,
such as victim-centricity, inclusivity and
comprehensiveness, and adequacy and
accessibility, while also having dedicated
practical implications.

Prioritization of the Most Affected

In the context of wide-scale climate harm
and limited resources, transparent strategies
of prioritization based on intersectional
approaches to needs and climate vulnera-
bility may be required. While principles of
inclusivity and comprehensiveness (Principle
2) and adequacy (Principle 4) strongly argue
for the adequate provision of resources in
accordance with needs, such adequacy is —
particularly in the near term — unlikely, given
the scale of climate harm and the current
political landscape. Programs have tackled the
issue of scale in various ways. For instance,
the Colombian reparations program for the
armed conflict limited claims to a specific
window when violence was particularly
intense.’® While such time-bound limitations
are not appropriate for climate harm, a priori-
tization could be considered based on compre-
hensive needs assessments within domestic
contexts, taking into account sources of varied
vulnerability and an intersectional approach
to avoid arbitrary decisions.

Tackling Specific Barriers

Processes for accessing reparations should
explicitly address the specific barriers experi-
enced by particular individuals, Peoples, and
communities. While some broad guidelines
are required for legitimacy, these must be
complemented with mechanisms of tailoring
administrative processes to the concrete
lived experiences of those facing harm and
dedicated policies to ensure the redress meets
their needs. For example, in Colombia, a set
of public servants were trained specifically
to help victims understand and articulate
their harms and navigate the reparations
process.’ This could take many forms and be
implemented at multiple scales. For example,
at the global level, existing UN human rights
mechanisms or UNFCCC Loss and Damage
mechanisms could support and be given
the responsibility to help create tools and
frameworks that could be used to identify
harms, help claimants lodge claims, and
navigate administrative processes. At the
national level, inclusive expert boards could
be created that include representatives of
existing mechanisms focused on realizing
substantive equality, such as human rights
and gender institutions, with capacities tied
to climate-specific loss and damage. Climate
reparations programs should also have
dedicated policies in place to ensure that
groups with specific contexts, such as Indige-
nous Peoples and persons with disabilities are
included, and redress is tailored to their needs
and priorities. Since some communities will
almost certainly be unfairly denied redress,
especially in the early stages of any program,
or other harms could occur as a result of
activities through reparations programs,
grievance mechanisms for appeal and redress
also need to be put in place.



Principle 4:
Adequate and Accessible

The legitimacy of reparations programs
aimed at bringing justice to those who have
suffered harm rests on the extent to which
they are genuinely accessible to victims
and adequate to the scope of the harm.
Arbitrary or politicized allocations or empty
reparative processes that are inadequate or
inaccessible can undermine the ultimate
purpose of reparations. For example, the
piecemeal, slow, and incomplete nature of
South Africa’s reparations program has led to
continued debates, leaving many to question
the utility of the Truth and Reconciliation
Process, which initially identified the need
for reparations.'® Similar examples in Nepal*¢
and Malawi” underline the importance of
an adequate, nonarbitrary, and accessible
program.

Simplified and Accessible Procedures

Simplified processes to file claims are
needed to ensure access to justice and avoid
undue burdens on claimants and arbitrary
decision-making. This could entail a number
of strategies depending on the form and
scale of the reparative program, such as
institutional arrangements to help claimants
communicate their experiences in ways that
can be easily administered.®®* Many repara-
tions programs have developed guidelines
that clearly outline what kinds of redress are
possible for specific harms and have processes
to help claimants navigate this. Peru’s
program featured registrars traveling to rural
communities to facilitate claims-making.’* In
the climate context, some proposed strategies
have included creating standing commit-
tees of experts for facilitation,?® as well as
other institutional processes that “match”
bottom-up experiences with top-down catego-
ries of redress.?” Also critical to accessibility is
allowing those seeking justice to do so in their
language of choice.

Maximizing Available Resources

Reparations programs must seek to be
adequate in scale. States’ human rights duties
related to realizing effective remedies for
climate harm include an obligation to provide
adequate financial resources and regulate
private sector reparations. Together with the
polluter pays principle, this forms the basis
for putting in place equity-based finance
mechanisms. Lessons learned from existing
reparations mechanisms based on voluntary
contributions demonstrate that they have
consistently struggled with insufficient
resourcing.?? The funds to pay for compen-
sation under the UNCC were derived from a
share of proceeds of Iraq’s petroleum exports,
providing an example of how to ensure a
steady and defined source of funding from
the responsible State. Another interesting
example is the International Oil Pollution
Compensation Funds (IOPCF), established
after a major 1967 oil spill in the UK. This
case exposed the absence of an international
framework on liability and compensation in
the context of oil spills. The IOPCF collects
resources from oil companies?® and uses these
contributions to compensate individuals and
companies directly for damages from tanker
oil spills.204
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Managing Resource Limitations

As experience with reparations mechanisms
demonstrates that resource limitations are
a persistent challenge, strategies to manage
with inadequate resources will be necessary.
These could include allocating smaller partial
or interim awards that do not represent
“closure” and could be expanded when
additional resources are made available. This
would be a starting point to allow a great
number of recipients to receive redress.?*
Such strategies have been used in other
contexts, such as in the reparations program
for forced labor during World War 11.206
Another example can be found in the UNCC,
where environmental claims were only
given partial coverage to address reasonable
mitigation in recognition that there were
insufficient resources for complete ecological
restoration.?” Clear guidelines are important
to ensure transparency and nonarbitrariness
in the allocation of support to ensure some
fairness, even if awards are inadequate.

Principle 5:
Accountable for Causally Linked Harms

Reparations are not charity but the consequence
of the duty to provide redress for harms
caused by particular actions and omissions
and, therefore, a form of accountability. This
element of responsibility entails eligibility
for repair. Harms must be explicitly linked
to wrongdoing, although the causal driver
can be an entire system, as in the case of
reparations for harms embedded in apartheid
in South Africa. While legal liability may
feature in some reparative cases, in others,
this approach has not been sought because
the set of harms was either too complicated
or too large to fit within the existing legal
system. For example, the recommendations
emerging out of the Canadian Truth and
Reconciliation Process targeted diverse actors
across the entire society as it recognized that
the violence suffered by Indigenous Peoples
was a direct product of settler colonialism.?°®
In such a case, legal liability was thought to
be inadequate for moving toward the societal

accountability that appropriate and adequate
redress required. Regardless of the exact role
of legal liability in reparations mechanisms,
the causal link that is required has several
implications in the climate context.

Additionality of Reparations

Climate reparations stem from a duty to
address harms from climate change directly,
which comes in addition to duties related to
preventing and minimizing harm through
mitigation and adaptation, and in particular,
duties related to international cooperation in
that context. Therefore, accountability in this
context means reparations must be distinct
from and, therefore, additional to ongoing
efforts to ensure adequate climate finance for
adaptation or mitigation and from existing
funding for humanitarian assistance related
to climate-related impacts. It is essential
that reparations do not replace efforts to
address climate change and reduce suffering
generally, regardless of causation.

Minimize the Burden of Proof

Claims for climate reparations will need to
establish a causal link between the harm
at issue and climate change. As with other
reparative programs, care will need to be
taken to ensure that evidentiary thresholds
are set appropriately so that persistent
inequalities in access to evidence do not lead
to exclusion, especially of those with the least
resources. Proving damage from climate or
environmental impacts is very costly and
sometimes impossible for many reasons,
requiring flexibility and mechanisms to shift
the burden of proof away from victims. This is
crucial in the context of climate harm. While
attribution science is advancing (see Box 1),
such studies continue to be geographically
uneven due to historically rooted inequalities
in data availability, and it may not be possible
for all forms of harm or in all geographies.?*®



Other mechanisms have used a “plausibility”
or “balance of probabilities” approach due to
a combination of missing evidence, concerns
about revictimization, and efficiency.?° In
such approaches, claimants need only show
that it is either plausible or more likely than
not that a harm is linked to a specific causal
event to be eligible for redress. For example, in
the Forced Labour Compensation Programs,
claimants had to declare that they had been
in a concentration camp or similar form
of confinement or forced to work under
extremely harsh conditions resembling
imprisonment and provide whatever details
they could.? This could serve as an example of
climate-affected areas, such as in the context
of rising sea levels or large disasters such as
the 2022 Pakistan floods. Another relevant
approach could be to create categories of harm
eligible for climate reparations programs
by using climate models to avoid relying on
attribution studies.?? Allowing a variety of
forms of evidence, including oral history
and Indigenous and traditional knowledge,
will also be crucial to ensuring that this
principle aligns with other principles, such as
inclusivity and accessibility.

Accountability

Because reparations are about repair, which
includes repairing relationships, they must
be connected to the recognition of responsi-
bility or accountability. Different reparations
programs have navigated accountability
differently, but actors that have been held
accountable have included individuals,
subnational actors such as policy forces
or military organizations, social groups

or entities, corporations, and States. For
example, although not always implemented
in practice, multiple programs have sought
funding for reparations through reductions in
military budgets as a form of accountability.?*
Similarly, companies that benefited from
forced and slave labor under Nazi occupation
contributed to the German Forced Labour
Compensation Fund.?* Specific challenges
for accountability in the climate context
relate to the systemic nature of climate harm
and dispersed responsibility — with some
actors having direct liability and a more
complicated evidentiary trace for others who
may have benefitted from systems that led to
widespread harm. These challenges are not
unique, for instance, they are also seen in the
transition from apartheid in South Africa
and the Truth and Reconciliation Process
in Canada. The process in Canada resulted
in recommendations for change aimed at a
wide range of actors, including churches,
professions (including those in the legal and
medical arenas), and educators, in addition to
the government.?

The responsibility of certain actors in the
context of the climate crisis can be clearly
pinpointed, increasingly so through attribu-
tion studies (see Part I). To truly ensure
accountability, climate reparations programs
should be based on formal guidelines for
the provision of repair based on States’
and corporations’ conduct and fair shares
of historical cumulative emissions and the
principle of CBDR-RC. In this context, linking
reparations to other mechanisms, such
as Truth Commissions, could support the
development of such guidelines.
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Principle 6:
Trackable and Adaptable

Since each context is unique, each reparative
program is a prototype and will inherently
require processes to track its effectiveness
and make adaptations so that it can be truly
victim-centric, inclusive and comprehensive,
intersectional, adequate and accessible, and
based on accountability.

Transparency

There must be mechanisms to track what
actions are taken and what forms of
support are provided. While transparency
mechanisms in the climate context have
largely focused on assessing the extent to
which actors have taken the actions they
promised, a reparative program would also
require transparency about contributions to
reparations. This could build on burgeoning
efforts to bring increased transparency to the
provision of climate finance but would require
the development of expertise, particularly
to ensure the avoidance of double counting
or substitutions for existing development or
humanitarian assistance.

Antonio Guterres, United Nations Secretary-General
© UN Geneva, Flickr- CCBY-NC-ND 2.0

Monitoring and Revising

Processes for revising reparative programs
have been critical to the effectiveness of
such programs. For example, the truth and
reconciliation process in Colombia made
over a thousand recommendations for its
reparative program. Furthermore, those who
experience harm must be able to meaningfully
participate in such processes.?¢ The repara-
tions program in Chile was significantly
revised when it initially excluded those who
had suffered torture.?” A number of systems
have included victims in advisory boards or
other mechanisms to ensure these voices are
included in evaluative efforts. For example,
in the German Forced Labour Compensation
system, the International Organization
for Migration set up a steering committee
through which victims organizations could
provide regular feedback on the design and
implementation of the program.?® Such
mechanisms are particularly crucial in the
climate context as the nature of harms will
shift as climate change intensifies. In addition
to bottom-up indicators, it may be worth
considering science-based triggers for the
reevaluation of program adequacy, potentially
tied to levels of atmospheric concentrations
of GHGs or global temperature rise, as what
might be adequate provisions for reparations
at 1.5°C of warming above industrial levels are
unlikely to be adequate at 3°C.%°



Conclusion:
The Legal and Practical Imperative of
Human Rights-Based Remedy for Climate Harm

In conclusion, applying a remedy and reparations lens based on international human rights
law and related duties to address climate harm is critical for legal and practical reasons. In
doing so, it is important to recognize that steps to provide climate reparations to individuals
or States are likely to be undermined by an unjust economic system that continues to push
climate-vulnerable countries into a debt cycle, and legal avenues for remedy for climate harm
are only one part of the puzzle leading to true climate justice.

Legally, upholding the right to remedy for climate harm means shifting from a voluntary
approach that has not delivered any meaningful redress to date to one of obligations and
accountability. Wealthy countries with high cumulative emissions have an obligation to
provide access to effective remedies for those harmed by the climate crisis, which ultimately
entails an obligation to provide finance for mechanisms dealing with climate harm or loss and
damage. Under this obligation, States must also ensure that companies under their jurisdic-
tion and control that have caused or contributed to human rights violations related to climate
change assume the costs of their reparation, providing a strong basis for the need to create
international finance mechanisms and levies based on the polluter pays principle, which
could significantly contribute to the resources available to deal with climate harm. Addition-
ally, a legal approach can offer avenues, especially in the context of corporate accountability,
for those seeking redress beyond traditional climate finance, which has largely failed to
effectively meet the needs and priorities of frontline communities.

From a practical perspective, the well-established jurisprudence on remedy and practical
application in the context of reparations mechanisms is of particular relevance to inform
effective and just solutions to provide remedy for climate harm, including Loss and Damage
mechanisms under the UNFCCC. Applying the typology of restitution, compensation,
rehabilitation, satisfaction, and guarantees of non-repetition and underlying approaches
leads to a comprehensive understanding of the needs, perception of justice, and meaningful
redress of those whose human rights are harmed by the climate crisis — whether these consist
of one or a combination for the listed categories. By understanding the lessons learned and
practices of reparations mechanisms that have been designed and implemented to deal with
large-scale harm in other contexts and under varying bodies of law, important principles
emerge that should guide any reparations program, from the global to the local level. These
principles are victim-centric, inclusive and comprehensive, intersectional, adequate and
accessible, accountable for causally linked harms, and trackable and adaptable. Even in the
absence of global mechanisms for climate reparations, States can consider arrangements to
realize remedy for climate harm at the regional, national, and local levels and be guided by
such principles.
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In view of the main themes and examples explored in this report, the following
high-level recommendations emerge:

States must uphold their legal obligations to provide remedy and reparations for climate
harm, including with regard to the regulation of private actors.

2.

National, regional, and international human rights institutions must consider the extent to
which they can contribute to upholding the right to remedy in the context of climate harm.

3.

Existing and future mechanisms to remedy climate harm or address loss and damage,
including those under the UNFCCC, must be fully informed by human rights law and lessons
learned from existing reparations mechanisms.

Despite long-standing legal obligations, climate-related human rights harm is escalating. The
ongoing and intensifying nature of this harm is no reason to delay action on loss and damage.
On the contrary, national, regional, and international human rights institutions have a critical
role to play in advancing this action. Putting legal obligations and principles and their real-life
implications for victims of climate harm into practice is necessary, urgent, and feasible. All
States must assume responsibility and take all possible measures to repair climate-related
injuries while doubling down on efforts to prevent and minimize further harm.

©FOE, Flickr-CCBY-NC-ND 2.0




10.

.

12.

13.

14.

Endnotes

Human Rights Council, The Impacts of Climate Change on the Hu-
man Rights of People in Vulnerable Situations, A/HRC/50/57 (May 6,
2022), undocs.org/A/HRC/50/57.

See Office of the High Commissioner for Human Rights (OHCHR),
Frequently Asked Questions on Human Rights and Climate Change:
Fact Sheet No. 38 (OHCHR, 2021), https:/www.ohchr.org/sites/de-
fault/files/2021-09/FSheet38 FAQ HR_CC_EN_0.pdf; Inter-Amer-
ican Commission on Human Rights (IACHR) Resolution 3/2021,
Climate Emergency: Scope of Inter-American Human Rights
Obligations (December 31, 2021), 5, https:/www.oas.org/en/ia-
chr/decisions/pdf/2021/resolucion 3-21 ENG.pdf.

Douwe van Schie et al., “Economic and Non-Economic Loss and
Damage: A Harmful Dichotomy?,” Global Sustainability, 7, https:/
doi.org/10.1017/sus.2024.40.

United Nations General Assembly, Report of the Special Rap-
porteur in the Field of Cultural Rights, Karima Bennoune: Climate
Change, Culture and Cultural Rights, A/75/298 (August 10, 2020),
paras. 45-47, undocs.org/A/75/298.

Intergovernmental Panel on Climate Change (IPCC), Climate
Change 2022: Impacts, Adaptation and Vulnerability (IPCC, 2022),
32, https:/www.ipcc.ch/report/ar6/wg2/downloads/report/
IPCC_AR6_WGII_FullReport.pdf.

See Amnesty International (2022), Any Tidal Wave Could Drown
Us: Stories from the Climate Crisis (Amnesty International,

2022), chaps. 3, 6, and 7, https:/www.amnesty.org/en/documents/
ior40/6145/2022/en/ - :~:text=This report showcases communities’ expe-
riences,are marginalized, neglected or oppressed.

UNICEF, Policy Briefing: SB60 & the Expert Dialogue on Children
and Climate Change (UNICEF), 3, https:/www.unicef.org/me-
dia/156661/file/UNICEF%20Policy%20Briefing-SB60%20and %20
Expert%20Dialogue%200n%20Children.pdf.

Committee on the Rights of the Child (CRC) (2023), General Com-
ment No. 26 (2023) on Children’s Rights and the Environment
with a Special Focus on Climate Change, CRC/C/GC/26 (August
22, 2023), paras. 51-57, undocs.org/CRC/C/GC/26 [hereinafter CRC
General Comment No. 26].

International Disability Alliance (IDA) and International Disabil-
ity and Development Consortium (IDCC), Persons with Disabilities
and Climate Action (IDA and IDCC, 2022), 6, https:/www.interna-

tionaldisabilityalliance.org/sites/default/files/cop_28_-_final ver-
sion_-_nov_16th_-_02.pdf.

IPCC, Climate Change 2022, Summary for Policymakers, B.1.

For more on extraterritorial obligations and the right to remedy,
see “Maastricht Principles on Extraterritorial Obligations of
States in the area of Economic, Social and Cultural Rights,”
Principle 37. General obligation to provide effective remedy:
“States must ensure the enjoyment of the right to a prompt,
accessible and effective remedy before an independent authority,
including, where necessary, recourse to a judicial authority, for
violations of economic, social and cultural rights. Where the
harm resulting from an alleged violation has occurred on the
territory of a State other than a State in which the harmful con-
duct took place, any State concerned must provide remedies to
the victim.” and Principle 38. Effective remedies and reparation,
https:/www.ciel.org/wp-content/uploads/2015/05/Maastricht
ETO_Principles 210ctll.pdf.

“Parties to the United Nations Framework Convention on
Climate Change,” UNFCCC, accessed September 6, 2024, https://
unfcce.int/process/parties-non-party-stakeholders/parties-con-
vention-and-observer-states?field_national communications
target id%5B515%5D=515.

To calculate the “fair share”‘ of countries, this study looked at
cumulative emissions in the period from 1850 (base year) until
1990 and then distributed this among countries based on their
share of the global population (average 1850-2015) and a dedicat-
ed carbon budget. This carbon budget was calculated based on a
planetary boundary for a safe climate that — in line with scientif-
ic studies — was set at 350 parts per million (ppm) of CO,, corre-
sponding to 1°C of warming (which was exceeded in 1990). These
“fair shares” were then subtracted from countries’ cumulative
emissions since 1850 (taking into account consumption-based
emissions as much as possible) to calculate to what extent certain
countries had exceeded their carbon budget.

In line with scientific studies, this study set the planetary bound-
ary for a safe climate limit at 350 ppm of CO,, corresponding
to 1°C of warming. This “carbon budget” was exceeded in 1990.

20.

21.

22.

23.

24.
25.

26.

27.
28.

To calculate the “fair share,” the study looked at cumulative
emissions in the period from 1850 (base year) until 1990 and then
distributed this among countries based on their share of the
global population (average 1850-2015). These “fair shares” were
then subtracted from countries’ cumulative emissions since

1850 (taking into account consumption-based emissions as much
as possible) to calculate to what extent certain countries had
exceeded their carbon budget; Jason Hickel, “Quantifying Na-
tional Responsibility for Climate Breakdown: An Equality-Based
Attribution Approach for Carbon Dioxide Emissions in Excess of
the Planetary Boundary,” The Lancet 4 (2020), 399, https:/www.
thelancet.com/action/showPdf?pii=S2542-5196%2820%2930196-0.

“Revealed: How Colonial Rule Radically Shifts Historical Respon-
sibility for Climate Change,” Carbon Brief, November 26, 2023,
https:/www.carbonbrief.org/revealed-how-colonial-rule-radi-
cally-shifts-historicalresponsibility-for-climate-change.

CIEL, Smoke and Fumes. The Legal and Evidentiary Basis for Holding
Big Oil Accountable for the Climate Crisis (CIEL, 2017), https:/www.
ciel.org/wp-content/uploads/2019/01/Smoke-Fumes.pdf.

This part of the report aims to bring the legal case behind the
right to remedy for climate harm and disentangle complex

legal concepts and arguments for a large audience. For a more
complete understanding of the legal consequences for States of
internationally wrongful acts causing harm to the climate sys-
tem and corporate accountability in that context, and all sources
underpinning the arguments made, see CIEL, Memorandum on
the Legal Consequences for States of Internationally Wrongful Acts
Causing Harm to the Climate System: Written Statement Submitted
by the Center for International Environmental Law (CIEL): Obliga-
tions of States in Respect of Climate Change (Request for Advisory
Opinion), March 20, 2024, https:/www.ciel.org/wp-content/up-
loads/2024/02/Amicus-Brief-ICJ-Defining-States-Climate-Obliga-
tions-Reparations-Climate-Harm.pdf [hereinafter: CIEL Amicus
Brief to the ICJ on Climate Reparations, 2024]; see also CIEL,
Climate Law Accelerator (CLX), Greenpeace International, Open
Society Justice Initiative (CSJI) and Union of Concerned Scien-
tists (UCS), Written Observations on the Request for an Advisory
Opinion on the Climate Emergency and Human Rights, as Requested
by the States of Colombia and Chile. Amicus Brief Submitted to the
Inter-American Court of Human Rights, December 8, 2023, https://
www.ciel.org/wp-content/uploads/2024/02/Amicus-brief IA-
CHR_Climate_Emergency_and Human_Rights Corporate Ac-
countability_brief.pdf [CIEL et al., Amicus Brief to the IACtHR on
Corporate Accountability, 2023].

UN General Assembly, Universal Declaration of Human Rights,
A/RES/217 (111) (December 10, 1948), article 8, http://undocs.
org/A/RES/217.

International Covenant on Civil and Political Rights, art. 2, De-
cember 16, 1966, 999 UNTS 171.

American Convention on Human Rights “Pact of San José, Costa
Rica,” art. 25, November 22, 1969, 1144 UNTS 123.

Convention for the Protection of Human Rights and Fundamen-
tal Freedoms, art. 13. November 4, 1950, 213 UNTS 221 [European
Convention on Human Rights].

Protocol to the African Charter on Human and Peoples’ Rights on
the Establishment of an African Court on Human and Peoples’
Rights, art. 27(1), June 10, 1998.

Human Rights Committee, General Comment No. 31 [80] The
Nature of the General Legal Obligation Imposed on States Parties
to the Covenant, CCPR/C/21/Rev.1/Add.13 (May 26, 2004), para. 16,
undocs.org/CCPR/C/21/Rev.1/Add.13.

CRC, General Comment No. 26, paras. 82-90

Mina Juhn, “Taking a Sand: Climate Change Litigants and the
Viability of Constitutional Claims,” Fordham Law Review 89, no. 6
(2021), https://ir.Jlawnet.fordham.edu/flr/vol89/iss6/14.

UN General Assembly, Resolution 60/147, Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Seri-
ous Violations of International Humanitarian Law, A/RES/60/147
(March 21, 2006), http://undocs.org/A/RES/60/147.

UN General Assembly, Resolution 60/147, Preamble.

UN Secretary-General, Analytical Study of the Impact of Loss
and Damage from the Adverse Effects of Climate Change on

the Full Enjoyment of Human Rights, Exploring Equity-Based
Approaches and Solutions to Addressing the Same, A/HRC/57/30
(August 28, 2024).

Center for International Environmental Law



http://undocs.org/A/HRC/50/57
https://www.ohchr.org/sites/default/files/2021-09/FSheet38_FAQ_HR_CC_EN_0.pdf
https://www.ohchr.org/sites/default/files/2021-09/FSheet38_FAQ_HR_CC_EN_0.pdf
https://www.oas.org/en/iachr/decisions/pdf/2021/resolucion_3-21_ENG.pdf
https://www.oas.org/en/iachr/decisions/pdf/2021/resolucion_3-21_ENG.pdf
https://doi.org/doi:10.1017/sus.2024.40
https://doi.org/doi:10.1017/sus.2024.40
https://undocs.org/A/75/298
https://www.ipcc.ch/report/ar6/wg2/downloads/report/IPCC_AR6_WGII_FullReport.pdf
https://www.ipcc.ch/report/ar6/wg2/downloads/report/IPCC_AR6_WGII_FullReport.pdf
https://www.amnesty.org/en/documents/ior40/6145/2022/en/#:~:text=This%20report%20showcases%20communities'%20experiences,are%20marginalized%2C%20neglected%20or%20oppressed
https://www.amnesty.org/en/documents/ior40/6145/2022/en/#:~:text=This%20report%20showcases%20communities'%20experiences,are%20marginalized%2C%20neglected%20or%20oppressed
https://www.amnesty.org/en/documents/ior40/6145/2022/en/#:~:text=This%20report%20showcases%20communities'%20experiences,are%20marginalized%2C%20neglected%20or%20oppressed
https://www.unicef.org/media/156661/file/UNICEF%20Policy%20Briefing-SB60%20and%20Expert%20Dialogue%20on%20Children.pdf
https://www.unicef.org/media/156661/file/UNICEF%20Policy%20Briefing-SB60%20and%20Expert%20Dialogue%20on%20Children.pdf
https://www.unicef.org/media/156661/file/UNICEF%20Policy%20Briefing-SB60%20and%20Expert%20Dialogue%20on%20Children.pdf
http://undocs.org/CRC/C/GC/26
https://www.internationaldisabilityalliance.org/sites/default/files/cop_28_-_final_version_-_nov_16th_-_02.pdf
https://www.internationaldisabilityalliance.org/sites/default/files/cop_28_-_final_version_-_nov_16th_-_02.pdf
https://www.internationaldisabilityalliance.org/sites/default/files/cop_28_-_final_version_-_nov_16th_-_02.pdf
https://www.ciel.org/wp-content/uploads/2015/05/Maastricht_ETO_Principles_21Oct11.pdf
https://www.ciel.org/wp-content/uploads/2015/05/Maastricht_ETO_Principles_21Oct11.pdf
https://unfccc.int/process/parties-non-party-stakeholders/parties-convention-and-observer-states?field_national_communications_target_id%5B515%5D=515
https://unfccc.int/process/parties-non-party-stakeholders/parties-convention-and-observer-states?field_national_communications_target_id%5B515%5D=515
https://unfccc.int/process/parties-non-party-stakeholders/parties-convention-and-observer-states?field_national_communications_target_id%5B515%5D=515
https://unfccc.int/process/parties-non-party-stakeholders/parties-convention-and-observer-states?field_national_communications_target_id%5B515%5D=515
https://www.thelancet.com/action/showPdf?pii=S2542-5196%2820%2930196-0
https://www.thelancet.com/action/showPdf?pii=S2542-5196%2820%2930196-0
https://www.carbonbrief.org/revealed-how-colonial-rule-radically-shifts-historical-responsibility-for-climate-change/
https://www.carbonbrief.org/revealed-how-colonial-rule-radically-shifts-historical-responsibility-for-climate-change/
https://www.ciel.org/wp-content/uploads/2019/01/Smoke-Fumes.pdf
https://www.ciel.org/wp-content/uploads/2019/01/Smoke-Fumes.pdf
https://www.ciel.org/wp-content/uploads/2024/02/Amicus-Brief-ICJ-Defining-States-Climate-Obligations-Reparations-Climate-Harm.pdf
https://www.ciel.org/wp-content/uploads/2024/02/Amicus-Brief-ICJ-Defining-States-Climate-Obligations-Reparations-Climate-Harm.pdf
https://www.ciel.org/wp-content/uploads/2024/02/Amicus-Brief-ICJ-Defining-States-Climate-Obligations-Reparations-Climate-Harm.pdf
https://www.ciel.org/wp-content/uploads/2024/02/Amicus-brief_IACHR_Climate_Emergency_and_Human_Rights_Corporate_Accountability_brief.pdf
https://www.ciel.org/wp-content/uploads/2024/02/Amicus-brief_IACHR_Climate_Emergency_and_Human_Rights_Corporate_Accountability_brief.pdf
https://www.ciel.org/wp-content/uploads/2024/02/Amicus-brief_IACHR_Climate_Emergency_and_Human_Rights_Corporate_Accountability_brief.pdf
https://www.ciel.org/wp-content/uploads/2024/02/Amicus-brief_IACHR_Climate_Emergency_and_Human_Rights_Corporate_Accountability_brief.pdf
https://undocs.org/A/RES/217(III)
https://undocs.org/A/RES/217(III)
http://undocs.org/CCPR/C/21/Rev.1/Add.13
https://ir.lawnet.fordham.edu/flr/vol89/iss6/14
http://undocs.org/A/RES/60/147

Remedy and Reparations for Climate Harm

29. Office of the United Nations High Commissioner for Human
Rights (OHCHR), Open Letter from the United Nations High Com-
wmissioner for Human Rights on Priorities for Human Rights-Based
Climate Action at the 28th Conference of the Parties to the United
Nations Framework Convention on Climate Change, November
15, 2023, https:/www.ohchr.org/sites/default/files/documents/
issues/climatechange/statements/2023-11-13-HC-Open-Letter-
COP28.pdf.

30. OHCHR, Human Rights and Loss and Damage: Key Messages
(OHCHR, 2023), https:/www.ohchr.org/sites/default/files
documents/issues/climatechange/information-materi-

als/2023-key-messages-hr-loss-damage.pdf.

31.  UN Special Rapporteur on the Promotion and Protection of
Human Rights in the Context of Climate Change, Report on the
Promotion and Protection of Human Rights in the Context of Climate
Change Mitigation, Loss and Damage and Participation, A/77/226,

undocs.org/A/77/226.
32. CRC General Comment No. 26.

33. See, e.g., Matthew W. Jones, et al., “National Contributions to
Climate Change Due to Historical Emissions of Carbon Dioxide,
Methane, and Nitrous Oxide Since 1850, Scientific Data 10 (2023),
https://doi.org/10.1038/s41597-023-02041-1, 2 (presenting a
“dataset of changes in GMST during 1851-2021 resulting from
historical emissions of CO,, CH, and N, O at the global scale and
for individual countries”). “National contributions to climate
change are closely tied to cumulative emissions of CO, in the
industrial era because a substantial fraction of emitted CO,
remains in the Earth’s atmosphere for centuries. Consequently,
emissions from developed nations have contributed significantly
to warming since the industrial revolution.” See also Greenhouse
Gas Emission Data (WRI, 2014); Data for Climate Action Tracker,
accessed October 14, 2024, https://climateactiontracker.org/;
Data for Climate Watch, accessed October 14, 2024, https:/www.
climatewatchdata.org/.

34. IPCC, AR6 Synthesis Report: Sumwmary for Policymakers (IPCC
2023), para. A.2.1, https:/www.ipcc.ch/report/ar6/syr/summa-
ry-for-policymakers/; Brenda Ekwurzel et al., “The Rise in Global
Atmospheric CO,, Surface Temperature, and Sea Level from
Emissions Traced to Major Carbon Producers,” Climatic Change
144 (2017), https://doi.org/10.1007/s10584-017-1978-0; Christina
Voigt, “State Responsibility for Damages Associated with Climate
Change,” in Research Handbook on Climate Change Law and Loss
and Damage, eds. Meinhard Doelle and Sara L. Seck (Edward
Elgar, 2021), 180; Friederike E.L. Otto, “Attribution of Weather
and Climate Events,” Annual Review of Environment and Resources
42, 628 (2017), https:/www.annualreviews.org/doi/10.1146/an-
nurev-environ-102016-060847.

35. Human Rights Committee, Views adopted by the Committee
under Article 5 (4) of the Optional Protocol, Concerning Com-
munication No. 3624/2019, CCPR/C/135/D/3624/2019, para. 7.8,

undocs.org/CCPR/C/135/D/3624/2019. Read in conjunction with
para. 4.3.

36. André Nollkaemper et al., “Guiding Principles on Shared Respon-
sibility in International Law,” The European Journal of Interna-
tional Law 31, no. 1 (2020), http://ejil.org/pdfs/31/1/3037.pdf; ILC,
Draft Articles on State Responsibility, with Commentaries, art. 47.
This principle has been applied in numerous cases. See, e.g., Trail
Smelter Arbitration (USv. Can.), 3 R.I.A.A. 1905 (1941); United
States Diplomatic and Consular Staff in Tehran (USv. Iran), Ju-
risdiction & Admissibility, Judgment, 1980 ICJ 3 (May 24), para.
317; Corfu Channel Case, Compensation Judgment, para. 4 (on
multiple States); Billy v. Australia, para. 7.8.

37. See,e.g., International Geophysical Year (IGY),” National Ar-
chives, Dwight D. Eisenhower Presidential Library, accessed
March 18, 2024, https:/www.eisenhowerlibrary.gov/research
online-documents/international-geophysical-year-igy; see
also Trends in Atmospheric Carbon Dioxide (CO2),” National
Oceanic and Atmospheric Administration (NOAA), accessed
March 18, 2024, https://gml.noaa.gov/ccgg/trends/; Charles D.
Keeling, “The Concentration and Isotopic Abundances of Car-
bon Dioxide in the Atmosphere,” Tellus 12, no. 2 (1960), https://
doi.org/10.1111/§.2153-3490.1960.tb01300.x; The White House,
Restoring the Quality of Our Environment: Report of the Environ-
mental Pollution Panel, President’s Science Advisory Committee,
Novewmber 1965 (1965), 112-133; Jonathan D. Oldfield, “Imagining
Climates Past, Present and Future: Soviet Contributions to the
Science of Anthropogenic Climate Change, 1953-1991,” Journal of
Historical Geography 60 (2018), 45-46, https://doi.org/10.1016/j.
jhg.2017.12.004. While knowledge of climate change and
foreseeable impacts were well known by many States from the
mid-twentieth century and, in some cases, much earlier, from
the 1980s onwards, there was near universal understanding with
the IPCC being established that decade as well as the mandate to
negotiate a framework convention on climate change.

38. For more on the rights of future generations and their right to
remedy, see Maastricht Principles on the Human Rights of Future
Generations, February 3, 2023, https:/www.ohchr.org/sites/de-
fault/files/documents/new-york/events/hr75-future-generations/
Maastricht-Principles-on-The-Human-Rights-of-Future-Genera-
tions.pdf.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.
57.

58.

59.

60.

61.

62.
63.

Margaretha Wewerinke-Singh, State Responsibility for Human
Rights Violations Associated with Climate Change, (Hart Publish-
ing, 2019), 83.

IPCC, ARS, Synthesis Report: Summary for Policymakers, para.
A.2.1.

Jacob David Werksman, Could a Small Island Successfully Sue a Big
Ewmitter? Pursuing a Legal Theory and a Venue for Climate Justice

in Threatened Island Nations: Legal Implications of Rising Seas
and a Changing Climate, eds. Michael B. Gerrard and Gregory E.
Wannier (Cambridge Univ. Press, 2012), 412.

ILC, Draft Articles on State Responsibility, with Commentaries,
art. 31(2). See also, ILC, Draft Articles on State Responsibility, with
Commentaries, art. 31, cmt. para. 5.

Margaretha Wewerinke-Singh, “Remedies for Human Rights
Violations Caused by Climate Change,” Climate Law 16, no. 3
(2019), 242.

CEDAW, General Recommendation No. 39 (2022) on the Rights
of Indigenous Women and Girls, CEDAW/C/GC/39 (October 31,
2022), undocs.org/CEDAW/C/GC/39.

“Impacts of climate change: What will compensation for loss and
damage mean for Indigenous Peoples?,” International Working
Gvoup on Indigenous Aﬁ‘aws November 17 2022, M

compensation-for-loss-and-damage-mean-for- 1nd1genous peo-
ples.html.

International Commission of Jurists, The Right to a Remedy
and Reparation for Gross Human Rights Violations: A Practi-
tioners’ Guide, 2018 ed. (International Commission of Jurists,
2018), 28, https:/www.icj.org/wp-content/uploads/2018/11/

Universal-Right-to-a-Remedy-Publications-Reports-Practitio-
ners-Guides-2018-ENG.pdf.

ILC, Draft Articles on State Responsibility, with Commentaries, art.
33, cmt. para. 4; art. 33(2); art. 28, cmt. para. 3.

See, e.g., Dominic McGoldrick, “State Responsibility and the
International Covenant of Civil and Political Rights,” in Issues of
State Responsibility Before International Judicial Institutions, ed.
Malgosia Fitzmaurice and Dan Sarooshi (Bloomsbury, 2004), 199.

Margaretha Wewerinke-Singh, State Responsibility for Human
Rights violations Associated with Climate Change, in Routledge
Handbook of Human Rights and Climate Governance, ed. Sébastien
Duyck et al., (Routledge, 2018), 76.

ILC, Draft Articles on State Responsibility, with Commentaries, art.
33.

Wewerinke-Singh, State Responsibility for Human Rights, 76.

ILC, Draft Articles on State Responsibility, with Commentaries, art.
33, cmt. para. 4.

ILC, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with Commentaries, Yearbook of the International
Law Commission, 2001, vol. II, Part Two.

Data for Carbon Majors Database, accessed August 18, 2024,

https://carbonmajors.org/.

Jonathan Watts, “Just 57 Companies Linked to 80% of Green-
house Gas Emissions Since 2016,” Guardian, April 3, 2024, https:/
www.theguardian.com/environment/2024/apr/04/just-57-com-
panies-linked-to-80-of-greenhouse-gas-emissions-since-2016.

CIEL, Smoke and Fumes.

Working Group on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, Information Note
on Climate Change and the Guiding Principles on Business and Hu-
man Rights (OHCHR, 2023), https:/www.ohchr.org/sites/default/
files/documents/issues/business/workinggroupbusiness/Infor-
mation-Note-Climate-Change-and-UNGPs.pdf.

See Lindsay Shachnow, “Mass. Attorney General’s Office Reaches
$600 Million Settlement with Major Tobacco Manufacturers,
Boston.com, August 13, 2024, https:/www.boston.com/news/
local-news/2024/08/13/mass-attorney-generals-office-reach-

es-600-million-settlement-with-major-tobacco-manufacturers/.

UNEDP Global Climate Litigation Report (UNEP, 2023), https://we-
docs.unep.org/bitstream/handle/20.500.11822/43008/global _cli-
mate_litigation_report 2023.pdf?sequence=3; Data for Climate
Change Litigation Databases, Sabin Center for Climate Change

Law, Columbia Law School, https://climatecasechart.com/.

“People of the State of California v. Big Oil,” Governor Gavin
Newsom, accessed September 18, 2024, https:/www.gov.
ca.gov/2023/09/16/people-of-the-state-of-california-v-big-oil.

“,

Dharna Noor, “‘Game-Changing’: Vermont Becomes First State
to Require Big Oil to Pay for Climate Damages,” Guardian, May
31, 2024, https:/www.theguardian.com/us-news/article/2024/
may/31/vermont-oil-companies-climate-superfund-act.

CIEL et al., Amicus Brief to the IACtHR on Corporate Accountability.
CIEL et al., Amicus Brief.


https://www.ohchr.org/sites/default/files/documents/issues/climatechange/statements/2023-11-13-HC-Open-Letter-COP28.pdf
https://www.ohchr.org/sites/default/files/documents/issues/climatechange/statements/2023-11-13-HC-Open-Letter-COP28.pdf
https://www.ohchr.org/sites/default/files/documents/issues/climatechange/statements/2023-11-13-HC-Open-Letter-COP28.pdf
https://www.ohchr.org/sites/default/files/documents/issues/climatechange/information-materials/2023-key-messages-hr-loss-damage.pdf
https://www.ohchr.org/sites/default/files/documents/issues/climatechange/information-materials/2023-key-messages-hr-loss-damage.pdf
https://www.ohchr.org/sites/default/files/documents/issues/climatechange/information-materials/2023-key-messages-hr-loss-damage.pdf
https://www.ohchr.org/sites/default/files/documents/issues/climatechange/information-materials/2023-key-messages-hr-loss-damage.pdf
https://www.ohchr.org/sites/default/files/documents/issues/climatechange/information-materials/2023-key-messages-hr-loss-damage.pdf
https://undocs.org/Home/Mobile?FinalSymbol=A%2F77%2F226&Language=E&DeviceType=Desktop&LangRequested=False
https://doi.org/10.1038/s41597-023-02041-1
https://climateactiontracker.org/
https://www.climatewatchdata.org/
https://www.climatewatchdata.org/
https://www.ipcc.ch/report/ar6/syr/summary-for-policymakers/
https://www.ipcc.ch/report/ar6/syr/summary-for-policymakers/
https://doi.org/10.1007/s10584-017-1978-0
https://www.annualreviews.org/doi/10.1146/annurev-environ-102016-060847
https://www.annualreviews.org/doi/10.1146/annurev-environ-102016-060847
http://undocs.org/CCPR/C/135/D/3624/2019
http://ejil.org/pdfs/31/1/3037.pdf
https://www.eisenhowerlibrary.gov/research/online-documents/international-geophysical-year-igy
https://www.eisenhowerlibrary.gov/research/online-documents/international-geophysical-year-igy
https://gml.noaa.gov/ccgg/trends/
https://doi.org/10.1111/j.2153-3490.1960.tb01300.x
https://doi.org/10.1111/j.2153-3490.1960.tb01300.x
https://doi.org/10.1016/j.jhg.2017.12.004
https://doi.org/10.1016/j.jhg.2017.12.004
https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
https://www.ohchr.org/sites/default/files/documents/new-york/events/hr75-future-generations/Maastricht-Principles-on-The-Human-Rights-of-Future-Generations.pdf
http://undocs.org/CEDAW/C/GC/39
https://www.iwgia.org/en/news/4958-impacts-of-climate-change-what-will-compensation-for-loss-and-damage-mean-for-indigenous-peoples.html
https://www.iwgia.org/en/news/4958-impacts-of-climate-change-what-will-compensation-for-loss-and-damage-mean-for-indigenous-peoples.html
https://www.iwgia.org/en/news/4958-impacts-of-climate-change-what-will-compensation-for-loss-and-damage-mean-for-indigenous-peoples.html
https://www.iwgia.org/en/news/4958-impacts-of-climate-change-what-will-compensation-for-loss-and-damage-mean-for-indigenous-peoples.html
https://www.icj.org/wp-content/uploads/2018/11/Universal-Right-to-a-Remedy-Publications-Reports-Practitioners-Guides-2018-ENG.pdf
https://www.icj.org/wp-content/uploads/2018/11/Universal-Right-to-a-Remedy-Publications-Reports-Practitioners-Guides-2018-ENG.pdf
https://www.icj.org/wp-content/uploads/2018/11/Universal-Right-to-a-Remedy-Publications-Reports-Practitioners-Guides-2018-ENG.pdf
https://carbonmajors.org/
https://www.theguardian.com/environment/2024/apr/04/just-57-companies-linked-to-80-of-greenhouse-gas-emissions-since-2016
https://www.theguardian.com/environment/2024/apr/04/just-57-companies-linked-to-80-of-greenhouse-gas-emissions-since-2016
https://www.theguardian.com/environment/2024/apr/04/just-57-companies-linked-to-80-of-greenhouse-gas-emissions-since-2016
https://www.ohchr.org/sites/default/files/documents/issues/business/workinggroupbusiness/Information-Note-Climate-Change-and-UNGPs.pdf
https://www.ohchr.org/sites/default/files/documents/issues/business/workinggroupbusiness/Information-Note-Climate-Change-and-UNGPs.pdf
https://www.ohchr.org/sites/default/files/documents/issues/business/workinggroupbusiness/Information-Note-Climate-Change-and-UNGPs.pdf
https://www.boston.com/news/local-news/2024/08/13/mass-attorney-generals-office-reaches-600-million-settlement-with-major-tobacco-manufacturers/
https://www.boston.com/news/local-news/2024/08/13/mass-attorney-generals-office-reaches-600-million-settlement-with-major-tobacco-manufacturers/
https://www.boston.com/news/local-news/2024/08/13/mass-attorney-generals-office-reaches-600-million-settlement-with-major-tobacco-manufacturers/
https://wedocs.unep.org/bitstream/handle/20.500.11822/43008/global_climate_litigation_report_2023.pdf?sequence=3
https://wedocs.unep.org/bitstream/handle/20.500.11822/43008/global_climate_litigation_report_2023.pdf?sequence=3
https://wedocs.unep.org/bitstream/handle/20.500.11822/43008/global_climate_litigation_report_2023.pdf?sequence=3
https://climatecasechart.com/
https://www.gov.ca.gov/2023/09/16/people-of-the-state-of-california-v-big-oil/
https://www.gov.ca.gov/2023/09/16/people-of-the-state-of-california-v-big-oil/
https://www.theguardian.com/us-news/article/2024/may/31/vermont-oil-companies-climate-superfund-act
https://www.theguardian.com/us-news/article/2024/may/31/vermont-oil-companies-climate-superfund-act

64.

65.

66.
67.

68.

69.

70.

7.

72.
73.

74.

75.

76.

77.

78.

79.
80.

8l.

82.

83.

84.

Working Group on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, Business and Human
Rights: Human Rights Council, Resolution 17/4. Human Rights and
Transnational Corporations and Other Business Enterprises,
A/HRC/RES/17/4 (July 6, 2011), undocs.org/A/HRC/RES/17/4.

Working Group on the Issue of Human Rights, Business and Hu-
man Rights, para. V.24(a; c).

CIEL et al., Amicus Brief to the IACtHR on Corporate Accountability.

See David R. Boyd and Stephanie Keene, Policy Brief #5: Mobilizing
Trillions for the Global South: The Imperative of Human Rights-
Based Climate Finance (OHCHR, 2023), https:/www.ohchr.or
sites/default/files/documents/issues/environment/srenviron-
ment/activities/SR-Environment-PolicyBrief-5.pdf (recommend-
ing adoption of a global pollution tax, debt cancellation, global
wealth tax, and redirection of fossil fuel subsidies, consistent
with the polluter pays principle and a human rights-based
approach).

See Marco Grasso and Rick Heede, “Time to Pay the Piper: Fossil
Fuel Companies’ Reparations for Climate Damages,” One Earth
6, no. 5 (2023), https://doi.org/10.1016/j.oneear.2023.04.012
(calculating potential damages and allocating how much each of
the 21 companies most responsible for the climate crisis based on
historical emissions owes).

Climate Analytics, Carbon Majors’ Trillion Dollar Damages (Cli-
mate Analytics, 2023), 9, https://cal-clm.edcdn.com/assets/Car-
bon-majors’-trillion-dollar-damages-final.pdf?v=1700110774.

Greenpeace et al., The Climate Damages Tax: A Guide to What It Is
and How It Works (Stamp Out Poverty, 2024), 7, https://us.boell.
org/sites/default/files/2024-04/cdt_guide 2024 0.pdf.

Working Group on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, Human Rights

and Transnational Corporations and Other Business Enterprises,
A/72/162 (July 18, 2017), para I11.D1.43, undocs.org/A/72/162.

IPCC, 2022: Climate Change 2022: 3056.

UNEP, Emission Gap Report 2023 (UNEP, 2023), 31, https:/wedocs.
unep.org/bitstream/handle/20.500.11822/43922/EGR2023.pdf?se-

quence=3&isAllowed=y.

UNFCCC, Nationally Determined Contributions Under the Paris
Agreement, FCCC/PA/CMA/2023/12 (November 14, 2023), para.
1.8(b), https://unfcce.int/documents/632334.

Civil Society Equity Review, The 2023 Fair Shaves Deficit: A

Civil Society Equity Review of the NDCs and 2035 Mitigation Fair
Shaves (Civil Society Equity Review, 2023), 14, https://staticl.
squarespace.com/static/620ef5326bbf2d7627553dbf/t/65c6783d-
23325c064f5e3ff6/1707505728085/COP28_Civil Society Equity Re-
view_Fair Shares Report.pdf.

Fiona Harvey, “World’s Biggest Economies Pumping Billions into
Fossil Fuels in Poor Nations, Guardian, April 9, 2024, https://
www.theguardian.com/environment/2024/apr/09/worlds-big-
gest-economies-pumping-billions-into-fossil-fuels-in-poor-na-
tions.

Oxfam, Climate Finance Shadow Report 2023: Assessing the Deliv-
ery of the $100 Billion Commitment (Oxfam, 2023), 5, https://oxfa-
milibrary.openrepository.com/bitstream/handle/10546/621500/

bp-climate-finance-shadow-report-050623-en.pdf;jsession-
id=A445F194E0D22C84F8E4A3F7D661AC91?sequence=19.

OECD, “Developed Countries Materially Surpassed their USD
100 Billion Climate Finance Commitment in 2022 — OECD,”
press release, May 29, 2024, https:/www.oecd.org/en/about/
news/press-releases/2024/05/developed-countries-material-
ly-surpassed-their-usd-100-billion-climate-finance-commit-
ment-in-2022-oecd.

Oxfam, Climate Finance, 2.

Intergovernmental Negotiating Committee for a Framework
Convention on Climate Change, Consolidated Working Document,
Addendum, Annex [V.] Insurance Mechanism, A/AC.237/Misc.17/
Add.9 (December 19, 1991), undocs.org/A/AC.237/Misc.17/Add.9.

Josh Gabbatiss, “Timeline: The Struggle over ‘Loss and Damage’
in UN Climate Talks, Carbon Brief, September 27, 2022, https://
interactive.carbonbrief.org/timeline-the-struggle-over-loss-and-
damage-in-un-climate-talks.

UNFCCC, “Warsaw International Mechanism for Loss and Dam-
age Associated with Climate Change Impacts,” accessed October
15, 2024, https://unfecc.int/topics/adaptation-and-resilience/
workstreams/loss-and-damage/warsaw-international-mecha-

nism.

UNFCC, “Santiago Network,” accessed October 15, 2024, https:/
unfccc.int/santiago-network.

Nitin Sethi, “US Pressure Tactics Work, Clause Excluding Com-
pensation Option Retained,” Business Standard, December 12, 2015,
https:/www.business-standard.com/article/current-affairs

us-pressure-tactics-work-clause-excluding-compensation-op-
tion-retained-115121200365_1.html.

85.

86.

87.

88.

89.

90.

9.

92.

93.

94.

95.

96.

97.

98.
99.

100.

101.

102.

103.

104.

105.

106.

In the preamble of the decisions adopting the Governing Instru-
ment of the Loss and Damage Fund at COP28, the same language
is featured: “Recalling the understanding of the Conference of
the Parties and the Conference of the Parties serving as the meet-
ing of the Parties to the Paris Agreement that funding arrange-
ments, including a fund, for responding to loss and damage are
based on cooperation and facilitation and do not involve liability
or compensation” (1/CP.28, PP5; 5/CMA.5, PP5).

See also declarations made by several small islands states (Cook
Islands, Micronesia, Nauru, Niue, Solomon Islands, Tuvalu,
and Vanuatu) and the Philippines upon ratification of the Paris
Agreement that “acceptance of the Paris Agreement and its
application shall in no way constitute a renunciation of any
rights under international law concerning State responsibility
for the adverse effects of climate change and that no provision
in the Paris Agreement can be interpreted as derogating from
principles of general international law or any claims or rights
concerning compensation due to the impacts of climate change.”
See Paris Agreement, December 12, 2015, 3156 UNTS 79.

See, e.g., Surya Deva (Special Rapporteur on the Right to Develop-
ment), Climate Justice: Loss and Damage, A/79/168 (July 17, 2024),

para. B.33(h), undocs.org/A/79/168.

UN Secretary-General, Analytical Study on the Impact of Loss
and Damage from the Adverse Effects of Climate Change on the Full
Enjoyment of Human Rights, Exploring Equity-Based Approaches
and Solutions to Addressing the Same, A/HRC/57/30 (August 28,
2024), para. I11.25.

“Pledges to the Loss and Damage Fund,” UNFCCC, accessed Sep-
tember 18, 2024, https://unfccc.int/process-and-meetings/bodies/

funds-and-financial-entities/loss-and-damage-fund-joint-inter-
im-secretariat/pledges-to-the-loss-and-damage-fund.

Heinrich-Boll-Stiftung, The Loss and Damage Finance Landscape
(Heinrich-Boll-Stiftung, 2023), https:/cdn.prod.website-files.com
/605869242b205050a0579€87/6462710b127e29f1ble74ee7_The_Loss,
and_Damage_Finance_Landscape HBF_1%26DC_15052023.pdf.

The Big Shift Global, Investing in Climate Disaster: World Bank
Group Finance for Fossil Fuels (The Big Shift, 2022), https:/bigshift-
global.org/Investing In Climate Disaster.

“About Human Rights and Foreign Debt: Independent Expert on
Foreign Debt and Human Rights,” OHCHR, accessed on August
29, 2024, https:/www.ohchr.org/en/special-procedures/ie-for-
eign-debt/about-human-rights-and-foreign-debt.

Climate Action Network (CAN), The Debt and Climate Crises: Why
Climate Justice Must Include Debt Justice (CAN, 2022), https://
climatenetwork.org/wp-content/uploads/2022/10/Debt-and-the-
Climate-Crisis-Briefing-October-2022.pdf.

ActionAid, The Vicious Cycle: Connections Between the Debt Crisis
and the Climate Crisis, ActionAid Policy Brief (ActionAid, 2023),

https://actionaid.org/sites/default/files/publications/The_vi-
cious_cycle.pdf.

Larry Elliott, “Debt Payments by Countries Most Vulnerable
to Climate Crisis Soar,” Guardian, June 3, 2024, https:/www.
theguardian.com/world/article/2024/jun/03/debt-payments-by-

countries-most-vulnerable-to-climate-crisis-soar.

Jubilee Debt Campaign, Lower Income Countries Spend Five Times
Move on Debt Payments than Dealing with Climate Change (Jubilee
Debt, 2021), 1.

Debt Justice, The Colonial Roots of Global South Debt: A Tale of
Plunder, Exploitation and Resistance (Debt Justice, 2023), 6, https://
debtjustice.org.uk/wp-content/uploads/2023/09/The-colonial-
roots-of-global-south-debt.pdf.

CAN, Debt and Climate Crises, 4.
ActionAid, Vicious Cycle, 3.
CAN, Debt and Climate Crises, 6.
Oxfam, Climate Finance, 7.

Climate and Community Institute, Debt Justice for Climate Rep-
arations (Climate and Community Project, 2022), 19), https://cli-
mateandcommunity.org/wp-content/uploads/2023/12/22_04_20,
Debt.pdf.

Courtney Lindsay et al., “Debt-Disaster-Debt: Hurricane-Dam-
aged Islands Are Being Saddled with Loans They Cannot Afford.”
The Conversation, July 9, 2024, https:/theconversation.com/debt-
disaster-debt-hurricane-damaged-islands-are-being-saddled-
with-loans-they-cannot-afford-234194.

Commonwealth of Dominica, Rapid Damage and Impact Assess-
ment: Tropical Storm Erika — August 27, 2015 (Government of the
Commonwealth of Dominica, 2015), 7, https:/www.gfdrr.org/
en/publication/dominica-rapid-damage-and-impact-assess-
ment-tropical-storm-erika-august-27-2015.

World Bank Group, “World Bank Provides US$65 Million for
Dominica’s Post-Maria Reconstruction,” press release, April

13, 2018, https:/www.worldbank.org/en/news/press-re-
lease/2018/04/13/world-bank-provides-us65-million-for-domini-
cas-post-maria-reconstruction.

World Bank Group, “Post-Maria Reconstruction.”

Center for International Environmental Law



http://undocs.org/A/HRC/RES/17/4
https://www.ohchr.org/sites/default/files/documents/issues/environment/srenvironment/activities/SR-Environment-PolicyBrief-5.pdf
https://www.ohchr.org/sites/default/files/documents/issues/environment/srenvironment/activities/SR-Environment-PolicyBrief-5.pdf
https://www.ohchr.org/sites/default/files/documents/issues/environment/srenvironment/activities/SR-Environment-PolicyBrief-5.pdf
https://doi.org/10.1016/j.oneear.2023.04.012
https://ca1-clm.edcdn.com/assets/Carbon-majors%E2%80%99-trillion-dollar-damages-final.pdf?v=1700110774
https://ca1-clm.edcdn.com/assets/Carbon-majors%E2%80%99-trillion-dollar-damages-final.pdf?v=1700110774
https://us.boell.org/sites/default/files/2024-04/cdt_guide_2024_0.pdf
https://us.boell.org/sites/default/files/2024-04/cdt_guide_2024_0.pdf
undocs.org/A/72/162
https://wedocs.unep.org/bitstream/handle/20.500.11822/43922/EGR2023.pdf?sequence=3&isAllowed=y
https://wedocs.unep.org/bitstream/handle/20.500.11822/43922/EGR2023.pdf?sequence=3&isAllowed=y
https://wedocs.unep.org/bitstream/handle/20.500.11822/43922/EGR2023.pdf?sequence=3&isAllowed=y
https://unfccc.int/documents/632334
https://static1.squarespace.com/static/620ef5326bbf2d7627553dbf/t/65c6783d23325c064f5e3ff6/1707505728085/COP28_Civil_Society_Equity_Review_Fair_Shares_Report.pdf
https://static1.squarespace.com/static/620ef5326bbf2d7627553dbf/t/65c6783d23325c064f5e3ff6/1707505728085/COP28_Civil_Society_Equity_Review_Fair_Shares_Report.pdf
https://static1.squarespace.com/static/620ef5326bbf2d7627553dbf/t/65c6783d23325c064f5e3ff6/1707505728085/COP28_Civil_Society_Equity_Review_Fair_Shares_Report.pdf
https://static1.squarespace.com/static/620ef5326bbf2d7627553dbf/t/65c6783d23325c064f5e3ff6/1707505728085/COP28_Civil_Society_Equity_Review_Fair_Shares_Report.pdf
https://www.theguardian.com/environment/2024/apr/09/worlds-biggest-economies-pumping-billions-into-fossil-fuels-in-poor-nations
https://www.theguardian.com/environment/2024/apr/09/worlds-biggest-economies-pumping-billions-into-fossil-fuels-in-poor-nations
https://www.theguardian.com/environment/2024/apr/09/worlds-biggest-economies-pumping-billions-into-fossil-fuels-in-poor-nations
https://www.theguardian.com/environment/2024/apr/09/worlds-biggest-economies-pumping-billions-into-fossil-fuels-in-poor-nations
https://oxfamilibrary.openrepository.com/bitstream/handle/10546/621500/bp-climate-finance-shadow-report-050623-en.pdf;jsessionid=A445F194E0D22C84F8E4A3F7D661AC91?sequence=19
https://oxfamilibrary.openrepository.com/bitstream/handle/10546/621500/bp-climate-finance-shadow-report-050623-en.pdf;jsessionid=A445F194E0D22C84F8E4A3F7D661AC91?sequence=19
https://oxfamilibrary.openrepository.com/bitstream/handle/10546/621500/bp-climate-finance-shadow-report-050623-en.pdf;jsessionid=A445F194E0D22C84F8E4A3F7D661AC91?sequence=19
https://oxfamilibrary.openrepository.com/bitstream/handle/10546/621500/bp-climate-finance-shadow-report-050623-en.pdf;jsessionid=A445F194E0D22C84F8E4A3F7D661AC91?sequence=19
https://www.oecd.org/en/about/news/press-releases/2024/05/developed-countries-materially-surpassed-their-usd-100-billion-climate-finance-commitment-in-2022-oecd
https://www.oecd.org/en/about/news/press-releases/2024/05/developed-countries-materially-surpassed-their-usd-100-billion-climate-finance-commitment-in-2022-oecd
https://www.oecd.org/en/about/news/press-releases/2024/05/developed-countries-materially-surpassed-their-usd-100-billion-climate-finance-commitment-in-2022-oecd
https://www.oecd.org/en/about/news/press-releases/2024/05/developed-countries-materially-surpassed-their-usd-100-billion-climate-finance-commitment-in-2022-oecd
http://undocs.org/A/AC.237/Misc.17/Add.9
https://interactive.carbonbrief.org/timeline-the-struggle-over-loss-and-damage-in-un-climate-talks/
https://interactive.carbonbrief.org/timeline-the-struggle-over-loss-and-damage-in-un-climate-talks/
https://interactive.carbonbrief.org/timeline-the-struggle-over-loss-and-damage-in-un-climate-talks/
https://unfccc.int/topics/adaptation-and-resilience/workstreams/loss-and-damage/warsaw-international-mechanism
https://unfccc.int/topics/adaptation-and-resilience/workstreams/loss-and-damage/warsaw-international-mechanism
https://unfccc.int/topics/adaptation-and-resilience/workstreams/loss-and-damage/warsaw-international-mechanism
https://unfccc.int/santiago-network
https://unfccc.int/santiago-network
https://www.business-standard.com/article/current-affairs/us-pressure-tactics-work-clause-excluding-compensation-option-retained-115121200365_1.html
https://www.business-standard.com/article/current-affairs/us-pressure-tactics-work-clause-excluding-compensation-option-retained-115121200365_1.html
https://www.business-standard.com/article/current-affairs/us-pressure-tactics-work-clause-excluding-compensation-option-retained-115121200365_1.html
https://undocs.org/Home/Mobile?FinalSymbol=A%2F79%2F168&Language=E&DeviceType=Desktop&LangRequested=False
https://unfccc.int/process-and-meetings/bodies/funds-and-financial-entities/loss-and-damage-fund-joint-interim-secretariat/pledges-to-the-loss-and-damage-fund
https://unfccc.int/process-and-meetings/bodies/funds-and-financial-entities/loss-and-damage-fund-joint-interim-secretariat/pledges-to-the-loss-and-damage-fund
https://unfccc.int/process-and-meetings/bodies/funds-and-financial-entities/loss-and-damage-fund-joint-interim-secretariat/pledges-to-the-loss-and-damage-fund
https://cdn.prod.website-files.com/605869242b205050a0579e87/6462710b127e29f1b1e74ee7_The_Loss_and_Damage_Finance_Landscape_HBF_L%26DC_15052023.pdf
https://cdn.prod.website-files.com/605869242b205050a0579e87/6462710b127e29f1b1e74ee7_The_Loss_and_Damage_Finance_Landscape_HBF_L%26DC_15052023.pdf
https://cdn.prod.website-files.com/605869242b205050a0579e87/6462710b127e29f1b1e74ee7_The_Loss_and_Damage_Finance_Landscape_HBF_L%26DC_15052023.pdf
https://bigshiftglobal.org/Investing_In_Climate_Disaster
https://bigshiftglobal.org/Investing_In_Climate_Disaster
https://www.ohchr.org/en/special-procedures/ie-foreign-debt/about-human-rights-and-foreign-debt
https://www.ohchr.org/en/special-procedures/ie-foreign-debt/about-human-rights-and-foreign-debt
https://climatenetwork.org/wp-content/uploads/2022/10/Debt-and-the-Climate-Crisis-Briefing-October-2022.pdf
https://climatenetwork.org/wp-content/uploads/2022/10/Debt-and-the-Climate-Crisis-Briefing-October-2022.pdf
https://climatenetwork.org/wp-content/uploads/2022/10/Debt-and-the-Climate-Crisis-Briefing-October-2022.pdf
https://actionaid.org/sites/default/files/publications/The_vicious_cycle.pdf
https://actionaid.org/sites/default/files/publications/The_vicious_cycle.pdf
https://www.theguardian.com/world/article/2024/jun/03/debt-payments-by-countries-most-vulnerable-to-climate-crisis-soar
https://www.theguardian.com/world/article/2024/jun/03/debt-payments-by-countries-most-vulnerable-to-climate-crisis-soar
https://www.theguardian.com/world/article/2024/jun/03/debt-payments-by-countries-most-vulnerable-to-climate-crisis-soar
https://debtjustice.org.uk/wp-content/uploads/2023/09/The-colonial-roots-of-global-south-debt.pdf
https://debtjustice.org.uk/wp-content/uploads/2023/09/The-colonial-roots-of-global-south-debt.pdf
https://debtjustice.org.uk/wp-content/uploads/2023/09/The-colonial-roots-of-global-south-debt.pdf
https://climateandcommunity.org/wp-content/uploads/2023/12/22_04_20_Debt.pdf.
https://climateandcommunity.org/wp-content/uploads/2023/12/22_04_20_Debt.pdf.
https://climateandcommunity.org/wp-content/uploads/2023/12/22_04_20_Debt.pdf.
https://theconversation.com/debt-disaster-debt-hurricane-damaged-islands-are-being-saddled-with-loans-they-cannot-afford-234194
https://theconversation.com/debt-disaster-debt-hurricane-damaged-islands-are-being-saddled-with-loans-they-cannot-afford-234194
https://theconversation.com/debt-disaster-debt-hurricane-damaged-islands-are-being-saddled-with-loans-they-cannot-afford-234194
https://www.gfdrr.org/en/publication/dominica-rapid-damage-and-impact-assessment-tropical-storm-erika-august-27-2015
https://www.gfdrr.org/en/publication/dominica-rapid-damage-and-impact-assessment-tropical-storm-erika-august-27-2015
https://www.gfdrr.org/en/publication/dominica-rapid-damage-and-impact-assessment-tropical-storm-erika-august-27-2015
https://www.worldbank.org/en/news/press-release/2018/04/13/world-bank-provides-us65-million-for-dominicas-post-maria-reconstruction
https://www.worldbank.org/en/news/press-release/2018/04/13/world-bank-provides-us65-million-for-dominicas-post-maria-reconstruction
https://www.worldbank.org/en/news/press-release/2018/04/13/world-bank-provides-us65-million-for-dominicas-post-maria-reconstruction

Remedy and Reparations for Climate Harm

107. Data for GDP (current US$), World Bank Group, accessed September

18, 2024, https://data.worldbank.org/indicator/NY.GDP.MKTP.
CD.

108. See, e.g., “Climate Action Network and Partners Launch Joint
Principles for Finance System Transformation,” Climate Action
Network International, April 14, 2023, https://climatenetwork.
org/2023/04/14/finance-system-transformation.

109. Climate and Community Institute, Debt Justice, 5.

110. Saad Alfarargi (Special Rapporteur on the Right to Develop-
ment), Right to Development, A/76/154 (July 15, 2021), para
IV.C(88), undocs.org/A/76/154.

111. Margaretha Wewerinke-Singh, “The Rising Tide of Rights:
Addressing Climate Loss and Damage Through Rights-Based
Litigation,” Transnational Environmental Law 12, no. 3 (2023), 557,
https://doi.org/10.1017/S2047102523000183.

12. UN General Assembly, Resolution 53.6 Human Rights and Cli-
mate Change, A/HRC/RES/53/6 (July 19, 2023), para. 17, undocs.
org/A/HRC/RES/53/6.

T13. UN Secretary-General, Analytical Study on the Impact of Loss and
Dawmage from the Adverse Effects of Climate Change on the Full En-
joyment of Human Rights, Exploring Equity-Based Approaches and
Solutions to Addressing the Same, A/HRC/57/30 (August 28, 2024),
para. I1I1(24), https:/www.ohchr.org/sites/default/files/2024-
08/a-hrc-57-30-aev.pdf.

4. UN Special Rapporteur on the Issue of Human Rights Obliga-
tions Relating to the Enjoyment of a Safe, Clean, Healthy and
Sustainable Environment, A/HRC/37/59 (January 24, 2024), para.
11, undocs.org/A/HRC/37/59.

115. Surya Deva, Climate Justice: Loss and Damage, para. A(25-29).

116. CIEL and the Global Initiative of Economic, Social and Cultural
Rights (2024), States’ Human Rights Obligations in the Context of
Climate Change: Guidance Provided by the UN Human Rights Treaty
Bodies 2024 Update (CIEL, 2024), https:/www.ciel.org/wp-con-
tent/uploads/2024/08/HRTB-Synthesis-Note-2024_CIEL_GIESCR.
pdf.

17. CRC General Comment No. 26, para. 105.

118. ITLOS, Request for an Advisory Opinion Submitted by the Commis-
sion of Small Island States on Climate Change and International
Law, Advisory Opinion, May 12, 2024, https:/www.itlos.org/
fileadmin/itlos/documents/cases/31/Advisory Opinion/C31 Adv.
Op_21.05.2024 orig.pdf.

119. Upasana Khatri and Joie Chowdhury, “How a Historic Opinion
on Climate Change and Ocean Protection Sets the Bar for Climate
Action,” CIEL Blog, June 27, 2024, https://www.ciel.org/how-a-his-

toric-opinion-on-climate-change-and-ocean-protection-sets-the-
bar-for-climate-action.

120. Inter-American Court of Human Rights, The Environment and
Human Rights, Advisory Opinion OC-23/17, November 15, 2017,
https:/www.corteidh.or.cr/docs/opiniones/seriea_23_ing.pdf.

121. IACHR, Climate Emergency, 15.

122. See, e.g., Case of the Indigenous Communities of the Lhaka Hon-
hat (Our Land) Association v Argentina, Judgment of February
6, 2020, (Merits, Reparations, and Costs), Part VIII; IACtHR,
Duque v. Colombia, Judgment of February 26, 2016 (Preliminary
Objections, Merits, Reparations, and Costs), Series C No. 310,
Part IX; IACtHR, Wong Ho Wing v. Peru, Judgment of June 30, 2015
(Preliminary Objection, Merits, Reparations, and Costs), Series
C No. 297, Part XII; Case of the Kaliiia and Lokono Peoples v. Suri-
name, Judgment, 25 November 2015, Part VII; IACtHR, Saramaka
People v. Suriname, Judgment of November 28, 2007 (Preliminary
Objections, Merits, Reparations, and Costs), Part VIII; IACtHR,
Afro-Descendant Communities Displaced from the Rio Cacarica Basin v.
Colombia (Operation Genesis), Judgment of November 20, 2013,
Series C No. 270, Part X; IACtHR, “Street Children” (Villagran-Movales
et al.) v. Guatemala, Judgment of May 26, 2001 (Reparations and
Costs), Part VIII.

123. Corte Interamericana de Derechos Humanos, Caso Habitantes De La
Oroya vs. Perit (Excepciones Preliminares, Fondo, Reparaciones Y
Costas), November 27, 2023, arts. 332, 338, 340, 341, and 351.

124. “To the International Court of Justice,” Pacific Island Students
Fighting Climate Change, accessed October 22, 2024, https://
www.pisfee.org/icjao.

125. “The Republic of Vanuatu,” Vanuatu ICJ Initiative, accessed Octo-

ber 22, 2024, https:/www.vanuatuicj.com.

126. UN General Assembly, Request for an Advisory Opinion of the In-
ternational Court of Justice on the Obligations of States in Respect of
Climate Change, A/77/L.58 (March 1, 2023), undocs.org/A/77/L.58.

127. The Charter of the United Nations, the International Covenant
on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights, the United Nations Frame-
work Convention on Climate Change, the Paris Agreement, the
United Nations Convention on the Law of the Sea, the duty of due
diligence, the rights recognized in the Universal Declaration of
Human Rights, the principle of prevention of significant harm
to the environment, and the duty to protect and preserve the
marine environment.

128.

129.
130.

131.

132.

133.

134.

135.
136.

137.

138.

139.

140.

141.

142.
143.

144.
145.

146.

147.
148.

149.
150.

151.

152.

See, e.g., Legal Consequences Arising From the Policies and Prac-
tices of Israel in the Occupied Palestinian Territory, Including
East Jerusalem, Advisory Opinion, 2024 ICJ. (July 19, 2024);
Avrmed Activities on the Territory of the Congo (Dem. Rep. Congo v.
Uganda), Reparations, Judgment, 2022 ICJ 13 (February 9, 2022);
Legal Consequences of the Separation of the Chagos Archipelago
from Mauritius in 1965, Advisory Opinion, 2019 ICJ. 95 (February
25, 2019); Certain Activities Carried Out by Nicaragua in the
Border Area (Costa Rica v. Nicar.), Compensation, Judgment, 2018
ICJ 15 (February 2, 2018); Case Concerning the Gab¢ikovo-Nagy-
maros Project (Hung. v. Slovk.), Judgement, 1997 ICJ 7 (September
25,1997); Military and Paramilitary Activities in and Against
Nicaragua, Judgment (Nicar. v. US), 1986 ICJ 14, (June 27); The Cor-
fu Channel Case (UK v. Alb.) Merits, Judgment, 1949 ICJ 4 (April
9, 1949); The Corfu Channel Case (UK v. Alb.), Compensation,
Judgment, 1949 ICJ 244 (December 15, 2024).

UNEDP, Global Climate Litigation Report.
Wewerinke-Singh, “Rising Tide of Rights.”

Teitiota v. New Zealand (CCPR, 2019), Sacchi et al. v. Argentina, Brazil,
France, Germany, and Turkey (Committee of the Rights of the Child,
2021) and Billy et al. v. Australia (CCPR, 2019).

CIEL and Global Initiative for Economic, Social and Cultural
Rights (2023), States’ Human Rights Obligations in the Context of
Climate Change: Guidance Provided by the UN Human Rights Treaty
Bodies 2002 Update (CIEL and Global Initiative for Economic, Social
and Cultural Rights, 2022), 18, https:/www.ciel.org/wp-content/
uploads/2023/01/HRTB-2022_23Jan23.pdf.

The Human Rights Committee is the body of independent experts
that monitors the implementation of the International Covenant
on Civil and Political Rights by its States Parties.

CIEL, States’ Human Rights Obligations in the Context of Climate
Change: Guidance Provided by the UN Human Rights Treaty Bodies
2023 Update (CIEL, 2023), 2, https:/www.ciel.org/wp-content/up-
loads/2023/04/States-Human-Rights-Obligations-in-the-Context-
of-Climate-Change-2023.pdf.

CCPR decision no. CCPR/C/135/D/3624/2019, para. 3.1.
CCPR decision no. CCPR/C/135/D/3624/2019, para. 11.

“Pacific NHRIs Meet with Regional Human Rights Bodies to
Address Climate Change Issues,” Asia Pacific Forum, accessed
October 10, 2024, https:/www.asiapacificforum.net/news/pacif-
ic-nhris-meet-with-regional-human-rights-bodies-to-address-cli-
mate-change-issues.

Commission on Human Rights of the Philippines (CHRP),
National Inquiry on Climate Change Report (CHRP, 2022),
https://chr2bucket.storage.googleapis.com/wp-content/
uploads/2022/12/08152514/CHRP_National-Inquiry-on-Cli-
mate-Change-Report.pdf.

“Philippines National Inquiry on Climate Change,” ESCR-Net,
January 30, 2023, https:/www.escr-net.org/caselaw/2023/philip-
pines-national-inquiry-climate-change/.

CIEL, “Groundbreaking Inquiry in Philippines Links Carbon Ma-
jors to Human Rights Impacts of Climate Change, Calls for Great-
er Accountability,” press release, December 9, 2019, https:/www.
ciel.org/news/groundbreaking-inquiry-in-philippines-links-car-
bon-majors-to-human-rights-impacts-of-climate-change-calls-
for-greater-accountability.

CHRP, National Inquiry, 110.

“Philippines National Inquiry on Climate Change.”

Annalisa Savaresi and Margaretha Wewerinke-Smith, “Historic
Inquiry Holds the Carbon Majors Accountable for the Impacts of
Climate Change in the Philippines,” GNHRE, accessed October
10, 2024, https://gnhre.org/?p=15176.

Wewerinke-Singh, “The Rising Tide of Rights.”

Maria Antonia Tigre and Margaretha Wewerinke-Singh, “Beyond
the North-South Divide: Litigation’s Role in Resolving Climate
Change Loss and Damage Claims,” RECIEL 32, no. 3: 439-452,
https://doi.org/10.1111/reel.12517.

Arpitha Kodiveri et al., The Significance of Climate Litigation for
the Political Debate on Loss and Damage (Germanwatch, 2023),
https:/www.germanwatch.org/sites/default/files/Policy-
Brief L%26D.pdf.

Wewerinke-Singh, “The Rising Tide of Rights,” 542.

“Luciano Lliuya v. RWE AG,” Columbia Law School Climate
Change Litigation Databases, accessed October 22, 2024, https://
climatecasechart.com/non-us-case/lliuya-v-rwe-ag/.

“Luciano Lliuya v. RWE AG.”
Tigre and Wewerinke-Singh, “North-South Divide.”
“Luciano Lliuya v. RWE AG.”
Tigre and Wewerinke-Singh, “North-South Divide.”


https://data.worldbank.org/indicator/NY.GDP.MKTP.CD
https://data.worldbank.org/indicator/NY.GDP.MKTP.CD
https://climatenetwork.org/2023/04/14/finance-system-transformation/
https://climatenetwork.org/2023/04/14/finance-system-transformation/
http://undocs.org/A/76/154
https://doi.org/10.1017/S2047102523000183
http://undocs.org/A/HRC/RES/53/6
http://undocs.org/A/HRC/RES/53/6
https://www.ohchr.org/sites/default/files/2024-08/a-hrc-57-30-aev.pdf
https://www.ohchr.org/sites/default/files/2024-08/a-hrc-57-30-aev.pdf
https://undocs.org/A/HRC/37/59
https://www.ciel.org/wp-content/uploads/2024/08/HRTB-Synthesis-Note-2024_CIEL_GIESCR.pdf
https://www.ciel.org/wp-content/uploads/2024/08/HRTB-Synthesis-Note-2024_CIEL_GIESCR.pdf
https://www.ciel.org/wp-content/uploads/2024/08/HRTB-Synthesis-Note-2024_CIEL_GIESCR.pdf
https://www.itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05.2024_orig.pdf
https://www.itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05.2024_orig.pdf
https://www.itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05.2024_orig.pdf
https://www.ciel.org/how-a-historic-opinion-on-climate-change-and-ocean-protection-sets-the-bar-for-climate-action
https://www.ciel.org/how-a-historic-opinion-on-climate-change-and-ocean-protection-sets-the-bar-for-climate-action
https://www.ciel.org/how-a-historic-opinion-on-climate-change-and-ocean-protection-sets-the-bar-for-climate-action
https://www.corteidh.or.cr/docs/opiniones/seriea_23_ing.pdf
https://www.pisfcc.org/icjao
https://www.pisfcc.org/icjao
https://www.vanuatuicj.com/
https://undocs.org/Home/Mobile?FinalSymbol=A%2F77%2FL.58&Language=E&DeviceType=Desktop&LangRequested=False
https://www.ciel.org/wp-content/uploads/2023/01/HRTB-2022_23Jan23.pdf
https://www.ciel.org/wp-content/uploads/2023/01/HRTB-2022_23Jan23.pdf
https://www.ciel.org/wp-content/uploads/2023/04/States-Human-Rights-Obligations-in-the-Context-of-Climate-Change-2023.pdf
https://www.ciel.org/wp-content/uploads/2023/04/States-Human-Rights-Obligations-in-the-Context-of-Climate-Change-2023.pdf
https://www.ciel.org/wp-content/uploads/2023/04/States-Human-Rights-Obligations-in-the-Context-of-Climate-Change-2023.pdf
https://www.asiapacificforum.net/news/pacific-nhris-meet-with-regional-human-rights-bodies-to-address-climate-change-issues
https://www.asiapacificforum.net/news/pacific-nhris-meet-with-regional-human-rights-bodies-to-address-climate-change-issues
https://www.asiapacificforum.net/news/pacific-nhris-meet-with-regional-human-rights-bodies-to-address-climate-change-issues
https://chr2bucket.storage.googleapis.com/wp-content/uploads/2022/12/08152514/CHRP_National-Inquiry-on-Climate-Change-Report.pdf
https://chr2bucket.storage.googleapis.com/wp-content/uploads/2022/12/08152514/CHRP_National-Inquiry-on-Climate-Change-Report.pdf
https://chr2bucket.storage.googleapis.com/wp-content/uploads/2022/12/08152514/CHRP_National-Inquiry-on-Climate-Change-Report.pdf
https://www.escr-net.org/caselaw/2023/philippines-national-inquiry-climate-change/
https://www.escr-net.org/caselaw/2023/philippines-national-inquiry-climate-change/
https://www.ciel.org/news/groundbreaking-inquiry-in-philippines-links-carbon-majors-to-human-rights-impacts-of-climate-change-calls-for-greater-accountability
https://www.ciel.org/news/groundbreaking-inquiry-in-philippines-links-carbon-majors-to-human-rights-impacts-of-climate-change-calls-for-greater-accountability
https://www.ciel.org/news/groundbreaking-inquiry-in-philippines-links-carbon-majors-to-human-rights-impacts-of-climate-change-calls-for-greater-accountability
https://www.ciel.org/news/groundbreaking-inquiry-in-philippines-links-carbon-majors-to-human-rights-impacts-of-climate-change-calls-for-greater-accountability
https://gnhre.org/?p=15176
https://doi.org/10.1111/reel.12517
https://www.germanwatch.org/sites/default/files/PolicyBrief_L%26D.pdf
https://www.germanwatch.org/sites/default/files/PolicyBrief_L%26D.pdf
https://climatecasechart.com/non-us-case/lliuya-v-rwe-ag/
https://climatecasechart.com/non-us-case/lliuya-v-rwe-ag/

153.

154.

155.
156.

157.
158.

159.
160.

161.

162.

163.
164.

165.

166.

167.

168.

169.

170.

7.

172.

173.

174.

See Laura Andrea Duarte Reyes and Nina Burri, “Transnational
Corporate Liability in the Era of Loss and Damages: The Case of
Asmania Et Al. V. Holcim,” in What Future for Environmental and
Climate Litigation?, eds. Stefano Zirulia et al. (Milano University
Press, 2024), https:/libri.unimi.it/index.php/milanoup/catalo

view/151/543/1546.

Federal Constitution of 18 April 1999 of the Swiss Confederation,
arts. 10, 13, and 27.

European Convention on Human Rights, arts. 2 and 8.

HEKS/EPR et al., An Island Demands Justice, press conference
dossier, July 12, 2022, https://climatecasechart.com/wp-content/

uploads/non-us-case-documents/2022/20220712_17478_press-re-
lease-2.pdf.

Tigre and Wewerinke-Singh, “North-South Divide.”

Richard Heede, Carbon History of Holcim Ltd: Carbon Dioxide Ewmis-
sions 1950-2021 (Climate Accountability Institute, 2022), https:/
callforclimatejustice.org/wp-content/uploads/Heede-Report.pdf.

Wewerinke-Singh, “The Rising Tide of Rights,” 551.
Reyes and Burri, “Transnational Corporate Liability,” 101.

S. Klinsky, and J. Brankovic, The Global Climate Regime and
Transitional Justice, 1st edition (Routledge, 2018); Sonja Klinsky
and Luke Moffet, Operationalizing Loss and Damage Responses: Ap-
plying Lessons from Reparations Programs, working paper (2023),
https://doi.org/10.17605/OSF.10/YCZBP.

Data for Reparations Database, Reparations, Responsibility, and
Victimhood in Transitional Societies, https://reparations.qub.
ac.uk/reparations-database/.

Klinsky and Moffet, Operationalizing Loss and Damage.

The Handbook of Reparations, 1st edition, ed. Pablo de Greiff (Ox-
ford University Press, 2006).

We use the word victim to stress how the harm caused by the
climate crisis is leading to human rights violations, but it must
be noted that those affected by the climate crisis are often not
passive but rather hold agency in addressing it and, therefore,
should be leading the implementation of solutions.

P. Tschakert et al., “One Thousand Ways to Experience Loss: A
Systematic Analysis of Climate-Related Intangible Harm from
Around the World,” Global Environmental Change 55: 58-72,
https://doi.org/10.1016/j.gloenvcha.2018.11.006.

Carla Ferstman and Mariana Goetz, “Introduction,” in Repa-
rations for Victims of Genocide, War Crimes and Crimes against
Humanity: Systems in Place and Systems in the Making, eds. Carla
Ferstman and Mariana Goetz (Brill, 2020).

Cristian Correa and Lisa Magarrell, “Reparations and Victim
Participation: Experiences with the Design and Implementation
of Domestic Reparations Programmes,” in Reparations for Victims
of Genocide, War Crimes and Crimes Against Humanity (Brill 2020),

241, https://doi.org/10.1163/9789004377196_011.

Julie Guillerot, Reparations in Peru: 15 Years of Delivering Redress
(Reparations, Responsibility, and Victimhood in Transitional

Societies, 2019), 13, https://reparations.qub.ac.uk/assets/uploads/
Peru-Report-ENG-LR-2.pdf.

José Maria Guembe, Economic Reparation for Grave Human Rights
Violations: The Argentinean Experience, in The Handbook of Repara-
tions, ed. Pablo De Greiff (Oxford University Press), 21-47, https://
doi.org/10.1093/0199291926.003.0002.

In the lead-up to the second Board meeting of the Loss and Dam-
age Fund in Songdo, Korea (July 9-12, 2024), where access modal-
ities for the Fund were on the agenda, more than 350 grassroots,
civil society, and Indigenous Peoples’ organizations published an
open letter highlighting the importance of establishing a com-
munity access window to allow for direct access to the funding
for frontline communities. See “Open Letter to the Board of the
Loss and Damage Fund on Direct Community Access,” The Loss
and Damage Collaboration, https:/www.lossanddamagecollabo-
ration.org/publication/open-letter-to-the-board-of-the-loss-and-
damage-fund-on-direct-access.

For example, the stigma associated with being a victim or sur-
vivor of gender-based violence can make reparations dangerous
to pursue. See, e.g., Sunneva Gilmore et al., Beyond Silence and
Stigma: Crafting a Gender-Sensitive Approach for Victims of Sexual
Violence in Domestic Reparations Programmes (Reparations,
Responsibility, and Victimhood in Transitional Societies, 2020),
https://repository.essex.ac.uk/27308/1/QUB-SGBV_Report En-
glish Web.pdf. This is of concern in the climate context, particu-
larly as migration and water shortages have already been linked
to gender-based violence but could be avoided by the stigma-sen-
sitive design of reparations programs.

This form of revictimization could occur, for instance, in situ-
ations in which people have lost documentation or may not be
recognized as rights-holders, as in cases of migration or forced
displacement.

Guillerot, Reparations in Peru.

175.

176.

177.
178.

179.

180.

181.

182.
183.

184.

185.
186.

187.

188.

189.

190.
191.

192.
193.
194.
195.

196.

197.
198.

199.

200.

201.

International Center for Transitional Justice (ICTJ), Reparative
Justice: From Principles to Practice; Challenges of Implementing
Reparations for Massive Violations in Colombia (ICTJ, 2015), https:/
www.ictj.org/sites/default/files/ICTJ_Report_ColombiaRepara-
tionsChallenges_2015.pdf.

African Union Convention for the Protection and Assistance of
Internally Displaced Persons in Africa (Kampala Convention),
3014 UNTS 3.

Klinsky and Moffet, Operationalizing Loss and Damage.

Truth and Reconciliation Commission (TRC) of Canada, Hon-
oring the Truth, Reconciling for the Future: Summary of the Final
Report of the Truth and Reconciliation Commission of Canada
(TRC, 2015), https:/ehprnh2mwo3.exactdn.com/wp-content/up-
loads/2021/01/Executive_Summary English Web.pdf.

Mario Gonzalez, “The Black Hills: The Sacred Land of the Lakota
and Tsistsistas,” in Native American Voices, eds. Susan Lobo et al.
(Routledge, 2009), 112-119.

Elizabeth Lira, “The Reparations Policy for Human Rights
Violations in Chile,” in The Handbook of Reparations, ed. Pablo De
Greiff (Oxford University Press, 2008), 55-101, https://doi.org/10.1
093/0199291926.003.0003.

Nora Sveaass and Anne Margrethe Senneland, “Dealing with the
Past: Survivors’ Perspectives on Economic Reparations in Argen-
tina,” International Perspectives in Psychology: Research, Practice,

Consultation 4, no. 4: 223-38, https://doi.org/10.1037/ipp0000041.

Klinsky and Brankovic, Global Climate Regime.

Janine Hayward, “Treaty of Waitangi Settlements: Successful
Symbolic Reparation,” in Successful Public Policy: Lessons from
Australia and New Zealand, eds. Joannah Luetjens et al. (Austra-
lian National University Press, 2019), https://doi.org/10.22459
SPP.2019.17.

Canada’s wider reconciliation program, while not strictly falling
under the category of a reparations mechanism, is an important
example of a wide strategy for dealing with continuing-to-evolve
harms from settler colonialism. See TRC, Honoring the Truth.

Klinsky and Brankovic, Global Climate Regime.

UN Security Council, Resolution 678, S/RES/678(1990) (Novem-
ber 29, 1990), undocs.org/S/RES/678(1990).

Michael T. Huguenin et al., “Assessment and Valuation of Dam-
age to the Environment,” in Gulf War Reparations and the UN
Compensation Commission: Environmental Liability, eds. Cymie
Payne and Peter Sand (Oxford University Press, 2011), https://doi.
org/10.1093/acprof:osobl/9780199732203.003.0003.

Guillerot, Reparations in Peru.

Diana Cammack, “Reparations in Malawi,” in The Handbook of
Reparations, ed. Pablo De Greiff (Oxford University Press, 2006),
215-56.

Klinsky and Brankovic, Global Climate Regime.

UN Secretary-General, Analytical Study on the Impact of Loss and
Damage from the Adverse Effects of Climate Change on the Full En-
joyment of Human Rights, Exploring Equity-Based Approaches and
Solutions to Addressing the Same, A/HRC/57/30 (August 28, 2024),
para II1.19, https:/www.ohchr.org/sites/default/files/2024-08/a-
hrc-57-30-aev.pdf.

Ferstman and Goetz, “Introduction.”
ICTJ, Massive Violations in Colombia, .
ICTJ, 16.

Annah Moyo et al., “Reparations for Apartheid-Era Victims in
South Africa: The Unfinished Business of the Truth and Recon-
ciliation Commission,” in Reparations for Victims of Genocide,
War Crimes and Crimes Against Humanity : Systems in Place

and Systems in the Making, second revised edition, eds. Carla
Ferstman and Mariana Goetz (Brill, 2020), 656-677, https://doi.
org/10.1163/9789004377196_027.

Sharma, G., Gallen, J., Moffett, L., and Pokharel, L. (2019). From
Relief to Redvress: Reparations in Post-Conflict Nepal, https://repara-
tions.qub.ac.uk/assets/uploads/QUB-Nepal Report ENG_DP.pdf.

Cammack, “Reparations in Malawi.”

ICTJ, Forms of Justice: A Guide to Designing Reparations Application
Forms and Registration Processes for Victims of Human Rights Vi-
olations (ICTJ, 2017), 56, https:/www.ictj.org/sites/default/files
ICTJ Guide ReparationsForms 2017 Full.pdf.

ICTJ, Forms of Justice, 2.
Klinsky and Brankovic, Global Climate Regime.

Maxine Burkett, “Rehabilitation: A Proposal for a Climate
Compensation Mechanism for Small Island States,” Santa Clara

Journal of International Law 13, no. 1, 122, https: [zdlgltalcommons

law.scu.edu/cgi/viewcontent.cgi?article=1180&context=scujil.

Center for International Environmental Law



https://libri.unimi.it/index.php/milanoup/catalog/view/151/543/1546
https://libri.unimi.it/index.php/milanoup/catalog/view/151/543/1546
https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2022/20220712_17478_press-release-2.pdf
https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2022/20220712_17478_press-release-2.pdf
https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2022/20220712_17478_press-release-2.pdf
https://callforclimatejustice.org/wp-content/uploads/Heede-Report.pdf
https://callforclimatejustice.org/wp-content/uploads/Heede-Report.pdf
https://doi.org/10.17605/OSF.IO/YCZBP
https://reparations.qub.ac.uk/reparations-database/
https://reparations.qub.ac.uk/reparations-database/
https://doi.org/10.1016/j.gloenvcha.2018.11.006
https://doi.org/10.1163/9789004377196_011
https://reparations.qub.ac.uk/assets/uploads/Peru-Report-ENG-LR-2.pdf
https://reparations.qub.ac.uk/assets/uploads/Peru-Report-ENG-LR-2.pdf
https://doi.org/10.1093/0199291926.003.0002
https://doi.org/10.1093/0199291926.003.0002
https://www.lossanddamagecollaboration.org/publication/open-letter-to-the-board-of-the-loss-and-damage-fund-on-direct-access
https://www.lossanddamagecollaboration.org/publication/open-letter-to-the-board-of-the-loss-and-damage-fund-on-direct-access
https://www.lossanddamagecollaboration.org/publication/open-letter-to-the-board-of-the-loss-and-damage-fund-on-direct-access
https://repository.essex.ac.uk/27308/1/QUB-SGBV_Report_English_Web.pdf
https://repository.essex.ac.uk/27308/1/QUB-SGBV_Report_English_Web.pdf
https://www.ictj.org/sites/default/files/ICTJ_Report_ColombiaReparationsChallenges_2015.pdf
https://www.ictj.org/sites/default/files/ICTJ_Report_ColombiaReparationsChallenges_2015.pdf
https://www.ictj.org/sites/default/files/ICTJ_Report_ColombiaReparationsChallenges_2015.pdf
https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Executive_Summary_English_Web.pdf
https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Executive_Summary_English_Web.pdf
https://doi.org/10.1093/0199291926.003.0003
https://doi.org/10.1093/0199291926.003.0003
https://doi.org/10.1037/ipp0000041
https://doi.org/10.22459/SPP.2019.17
https://doi.org/10.22459/SPP.2019.17
https://undocs.org/S/RES/678(1990)
https://doi.org/10.1093/acprof:osobl/9780199732203.003.0003
https://doi.org/10.1093/acprof:osobl/9780199732203.003.0003
https://www.ohchr.org/sites/default/files/2024-08/a-hrc-57-30-aev.pdf
https://www.ohchr.org/sites/default/files/2024-08/a-hrc-57-30-aev.pdf
https://doi.org/10.1163/9789004377196_027
https://doi.org/10.1163/9789004377196_027
https://reparations.qub.ac.uk/assets/uploads/QUB-Nepal_Report_ENG_DP.pdf
https://reparations.qub.ac.uk/assets/uploads/QUB-Nepal_Report_ENG_DP.pdf
https://www.ictj.org/sites/default/files/ICTJ_Guide_ReparationsForms_2017_Full.pdf
https://www.ictj.org/sites/default/files/ICTJ_Guide_ReparationsForms_2017_Full.pdf
https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1180&context=scujil
https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1180&context=scujil

Remedy and Reparations for Climate Harm

202.

203.

204.
205.
206.

207.
208.
209.

Alex Segovia, “Financing Reparations Programs: Reflections
from International Experience,” in The Handbook of Reparations,
ed. Pablo De Greiff (Oxford University Press, 2008), 650-675,
https://doi.org/10.1093/0199291926.003.0020.

All companies in Member States receiving more than 150,000
metric tons of oil by sea must contribute, and the contribution is
based on the quantity of oil transported and received. See IOPCF,
Guidelines for Presenting Claims for Environmental Damage (IOPCF,
2018), 4, https:/iopcfunds.org/wp-content/uploads/2018/12/
1I0PC_Environmental Guidelines ENGLISH_2018_WEB_01.pdf.

IOPCF, Explanatory Note, July 2024, 2.
Klinsky and Moffet, Operationalizing Loss and Damage Responses.

Filippo Fontanelli, “Sketches for a Reparation Scheme: How
Could a German-Italian Fund for the IMIs Work?,” in Remedies
Against Immunity? Reconciling International and Domestic Law
After the Italian Constitutional Court’s Sentenza 238/2014, eds. Val-
entina Volpe et al. (Springer, 2021), 6, htpps://doi.org/10.1007/978-
3-662-62304-6_8.

Michael T. Huguenin et al., “Assessment and Valuation.”
TRC, Honoring the Truth, 23.

B. Clarke et al., “When Don’t We Need a New Extreme Event At-
tribution Study?,” Climatic Change 176, no. 5: 60, https://doi.org/
d0i:10.1007/s10584-023-03521-4.

210.

21.

212.
213.
214.
215.
216.

217.

219.

H. Niebergall, “Overcoming Evidentiary Weaknesses in Repara-
tion Claims Programmes,” in Reparations for Victims of Genocide,
War Crimes and Crimes against Humanity: Systems in Place and
Systems in the Making, eds. Carla Ferstman and Mariana Goetz
(Brill Nijhoff, 2020).

J. Authers, “Making Good Again: German Compensation for
Forced and Slave Laborers,” in The Handbook of Reparations, ed.
Pablo De Greiff (Oxford University Press, 2006), 420-42, https://
doi.org/doi:10.1093/0199291926.003.0012.

Klinsky and Brankovic, Global Climate Regime.
Segovia, “Financing Reparations Programs.”
Authers, “Making Good Again.”

TRC, Honoring the Truth, 23.

L. Moffett, Reparations in Transitional Societies, in Research Hand-
book on Transitional Justice, 2nd edition, eds. Cheryl Lawther and
Luke Moffett (Edward Elgar), 283-305.

E. Lira, “The Reparations Policy for Human Rights Violations in
Chile,” in The Handbook of Reparations, ed. Pablo De Greiff (Ox-
ford University Press), 55-101.

I0OM, German Forced Labour Compensation Programme, accessed

October 17, 2024, 3. https:/www.iom.int/sites/g/files/tmzbd1486/
files/migrated_files/What-We-Do/docs/German-Forced-La-

bour-Compensation-Programme-GFLCP.pdf.
Klinsky and Brankovic, J. Global Climate Regime.



https://doi.org/10.1093/0199291926.003.0020
https://iopcfunds.org/wp-content/uploads/2018/12/IOPC_Environmental_Guidelines_ENGLISH_2018_WEB_01.pdf
https://iopcfunds.org/wp-content/uploads/2018/12/IOPC_Environmental_Guidelines_ENGLISH_2018_WEB_01.pdf
https://doi.org/10.1007/978-3-662-62304-6_8
https://doi.org/10.1007/978-3-662-62304-6_8
https://doi.org/doi:10.1007/s10584-023-03521-4
https://doi.org/doi:10.1007/s10584-023-03521-4
https://doi.org/doi:10.1093/0199291926.003.0012
https://doi.org/doi:10.1093/0199291926.003.0012
https://www.iom.int/sites/g/files/tmzbdl486/files/migrated_files/What-We-Do/docs/German-Forced-Labour-Compensation-Programme-GFLCP.pdf
https://www.iom.int/sites/g/files/tmzbdl486/files/migrated_files/What-We-Do/docs/German-Forced-Labour-Compensation-Programme-GFLCP.pdf
https://www.iom.int/sites/g/files/tmzbdl486/files/migrated_files/What-We-Do/docs/German-Forced-Labour-Compensation-Programme-GFLCP.pdf
https://www.iom.int/sites/g/files/tmzbdl486/files/migrated_files/What-We-Do/docs/German-Forced-Labour-Compensation-Programme-GFLCP.pdf

Remedy and Reparations for Climate Harm:
The Human Rights Case

ciel.org
Instagram Twitter Linkedin
@ciel_org @ciel_tweets linkedin.com/ciel.org

CIEL

CENTER for INTERNATIONAL
ENVIRONMENTAL LAW


https://twitter.com/ciel_tweets?s=20&t=D6XZvUG4NK2q4Q1AKLSQig
https://www.linkedin.com/company/the-center-for-international-environmental-law-ciel-
https://www.instagram.com/ciel_org/?hl=en
https://www.ciel.org/

